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MEMORANDUM
DATE December 13, 2013
TO Mark Lohbauer, Chair, and the Members of the Pinelands Commission

CcC Carleton Montgomery
Pinelands Preservation Alliance

FROM Dechert LLP

RE Proposed South Jersey Gas/ B.L. England Pipeline

To the Commission:

On behalf of the Pinelands Preservation Alliance (“PPA™), we appreciate the opportunity
to provide comments on the Pinelands Commission’s proposal to enter into an intergovernmental
memorandum of agreement (“MOA") with the New Jersey Board of Public Utilities (“BPU”) to
permit the construction of a natural gas pipeline (the “Pipeline”) by South Jersey Gas (*SJG”) to
servicethe B.L. England electrical generation plant at Beesleys Point, Upper Township, Cape May
County (“"BLE plant”). This memorandum sets forth our concerns regarding the use of an MOA
for this type of private devel opment.

In sum, SJG isaprivate, for-profit entity and the Pipeline project is a private, commercial
development project. The MOA processis not intended to provide regulatory approval to a private
development project to be carried out by a private, for-profit entity in furtherance of private
commercial interests. Indeed, this use of an MOA would directly violate the requirements of the
Pinelands Comprehensive Management Plan (“*CMP”), which restricts the MOA process to “public
development” that is“carried out” by “any agency of the Federal, State or local government.”* The
fact that the MOA relatesto a private, commercia development project by a for-profit entity
would aone be sufficient to render it improper under the CMP. The proposed MOA, however, is
improper for the separate and independent reason that there has been no demonstration, as required
by the CMP, that the MOA affords “an equivalent level of protection of the resources of the
Pinelands than would be provided through a strict application of the standards of the plan.”? To
the contrary, the Pipeline would have an adverse impact on the natural resources of the Pinelands,
and the measures included in the MOA to minimize or offset thisimpact are insufficient or in
some cases even counterproductive to protecting the resources of the Pinelands.

' N.JA.C. 7:50-4.52(c)(2).
21d.
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In addition, in 2008, the Commission established procedures to ensure that interested
members of the public were given the opportunity to witnessin full detail all phases of the
deliberation, policy formulation, and decision making of the Commission, as required by the New
Jersey Open Public Meetings Act.®> The Commission’s process with respect to the proposed MOA
violates these procedures, and effectively prevents the type of full and fair public participationin
Commission policymaking that the Commission’s procedures were intended to guarantee.

For these reasons, and those explained bel ow, the proposed MOA should be rejected by
the Commission.”

I Exceptionsto the Comprehensive Management Plan Should Be Granted Only in
Rare Cases.

The Pinelands Commission has stated that it “ expects that a public agency’ s devel opment
plans will conform to all of the land use and devel opment standards’ of the CM P, and that
situations requiring the Commission to enter into an MOA that authorizes nonconforming
devel opment activities will be “very rare.”® The Commission has affirmed that it “recognizes its
obligation to exercise [its] discretionary authority [to enter into MOAS] very carefully.”®” This
cautious approach is consistent with the CMP s requirement that it be “ construed liberaly to effect
the purposes of the [federal National Parks and Recreation Act of 1978] and [New Jersey’ 5]
Pinelands Protection Act.”®

The New Jersey Supreme Court has acknowledged that this approach is necessary to
prevent any waiver process, including the MOA process, from undermining the whole of the CMP.
By expanding the use of the MOA process — particularly in disregard of the requirements of the
CMP —the Commission would devalue the CMP. Indeed, “[i]f exemptions should be granted
because development on individual tracts would impair only minutely the entire resources of the

*N.JSA 10:4-7.
* Although the MOA processis not appropriate here, SJG is not without an aternative avenue for seeking
approval. The CMP provides a separate procedure, with its own set of requirements, for waiver applications
with respect to the type of private development being proposed by SJG.
® New Jersey Pinelands Commission, The Process for Considering an Intergovernmental Agreement (Jun.
23, 2008), available at
http://www.state.nj.us/pinel ands/i mages/ pdf%20fil es/ I ntergovernmental %620A greement%20Process%20(Jun
5%2023,%202008).pdf

Id.
” As the Commission staff have pointed out, the MOA provision sets forth no standards governing whether
or not the Commission may adopt an MOA in any given circumstances, raising questions asto its legdity;
these questions are only heightened by the Commission’s recent practice of seeking to extract money in
exchange for this kind of standardless waiver. However, because we understand these are considerations the
Commission itself may not choose to consider at this stage of the process, we will not elaborate further on
these points going to the underlying legality of the CMP's MOA provisions.
® e N.JA.C. 7:40-2.2.
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Pinelands, the cumulative effect of such exemptions would defeat the legidative goals of the
Pinelands Protection Act.”®

I. The Pipdine Project DoesNot Meet the Criteriafor an I ntergover nmental
Memor andum of Agreement Set Forth in the Pinelands Comprehensive M anagement
Plan.

As explained in the proposed MOA, Pipeline Project is not “ consistent with the permitted
use standards for a Forest Area.”'® As such, the Commission has proposed to enter into an MOA
to waive strict compliance with the CMP. The MOA processisinapplicable in this case, and the
proposed MOA violates the CMP.

Part IV of Subchapter 4 of the CMP sets forth the MOA process. That Part is designed “to
assure that public development in the Pinelands Areais in conformance with the goals and
provisions of this Plan.”** The specific provisions relating to the MOA process set forth additional
requirements. For example, an MOA may authorize the signing agency to “ carry out specified
development activities,” even if those activities are outside the scope of the CMP.*? In addition, an
MOA isonly permissible when “the Commission finds that variation from the standards of [the
CMP] isaccompanied by measures that will, at minimum, afford an equivalent level of protection
tothe rels;ources of the Pinelands than would be provided through a strict application of [the
CMP].”

Although SJG could have sought awaiver from the CMP’ s requirements under Part V of
Subchapter 1V of the CMP, which is not restricted to public development and is designed “to
provide relief where strict compliance with [the CMP] will create extraordinary hardship or where
the waiver is necessary to serve a compelling public need,”** it — through the BPU — has attempted
to shoehorn the Pipeline project into Part IV's MOA provision. The proposed MOA fails to meet
each of the CMP sthree key requirements for an MOA.: it provides for private development, not
“public development”; it does not authorize “an agency to carry out specified development
activities,” but instead authorizes devel opment by a private, for-profit company; and it does not
provide measures that will afford an equivalent level of protection to the resources of the
Pinelands.

® Orleans Builders & Developersv. Byrne, 453 A.2d 200, 206 (N.J. Super. 1982) (quoted in Gardner v. New
Jersey Pinelands Comm'n, 125 N.J. 193, 208 (1991)).

19 pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), a 2, available at
http://www.state.nj.us/pinel ands/infor/moa/Under%20Consi deration/ Draft%20PC-B PU%20M OA %2011-
27%20(Posted).pdf; cf. N.J.A.C. 7:50-5.23(b)(12).

" NLJA.C. 7:50-4.51 (emphasis added).

2NLJA.C. 7:50-4.52(c)(2).

Bd.

Y“N.JA.C. 7:50-4.61.
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A. The Pipeline Project Is Not “ Public Development.”

The Pipeline project does not constitute “ public development” of the sort that can be
authorized by an MOA. The CMP defines “ Development, public” as “any development by a
public agency,”™ which the Pipeline project is not. Although the BPU is proposed as the
contracting party with the Commission and the BPU is a public agency, the Pipeline project would
be undertaken, owned and operated by SJG, which is not a public agency. The Pipeline, moreover,
has none of the indicia of public development. Under the proposed MOA, the Pipeline will be
privately owned, privately financed, and privately managed and operated. Profits and losses from
its operation will accrueto a privately-owned, for-profit business that istraded on a stock
exchange. Moreover, liability for accidents will lie with a private business, not the BPU or any
other public agency. In short, under the CMP, the Pipeline project is not public development, but
private devel opment that SJG will carry out in furtherance of its commercial plans.

B. The Proposed MOA Does Not Authorize a Governmental Agency to Carry Out
Specified Development Activities

The proposed MOA does not authorize a governmental agency to carry out specified
devel opment activities as required by the CMP.*® The BPU, the signing agency, would have no
rolein carrying out the devel opment activities. The BPU would not design the Pipeline, enter
contracts with companies carrying out the construction, finance the construction, own the Pipeline,
receive revenue from the Pipeline, or bear any liability for the construction of the Pipeline. SJG,
by contrast, will be fully responsible for building the Pipeline and all associated devel opment
activities. SJIG will even be responsible for hiring inspectors “to ensure that the Pipelineis
constructed and installed in accordance with State and Federal requirements.” "

Moreover, the BPU isaregulatory agency, not an agency that engages in devel opment
activities. Although the BPU’s powers extend beyond those set forth in its statutory mandate,™® the
BPU has no power to engage directly in devel opment activities or to order private companies to

“N.JA.C. 7:50-2.11.
® NLJA.C. 7:50-4.52(c)(2).
7 See In the Matter of the Petition of South Jersey Gas Company for Authorization to Construct a 24-Inch
Pipeline, 2013 WL 3776641 (N.J. Bd. Reg. Com. June 21, 2013), at *3; seealsoid. at *1 (SJG to “construct
and operate” the Pipdline), at *2 (SJG responsible for proposal “including the project design, construction
plans and specifications’), and at * 3 (order approves “request of SJG to construct the Pipeline”).
18 A, A. Mastrangelo, Inc. v. Comm'r of Dept. of Envl. Prot., 90 N.J. 666, 683-84 (1982); Twp. Of Deptford
v. Woodbury Terrace Sewerage Corp., 54 N.J. 418, 424 (1969).
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engage in development activities™® As such, the BPU’ s sole role under the proposed MOA would
be to agree that SJG will construct the Pipeline.?

Telingly, the proposed MOA ignores the wording of the CMP when it attempts to lay out
the legidlative authority for granting an MOA, going into great length as to the BPU’ s regulatory
authority before describing the project as “ specified development that is being carried out
consistent with N.J.A.C. 7:50-4.52.”%* The CMP permits an MOA to “authorize such agency to
carry out specified development activities,”? but the MOA, in paraphrasing this section, omitsthe
reference to " such agency” entirely. Indeed, it would be absurd to assert that BPU is*“carrying
out” this development. Since the proposed MOA does not provide for public devel opment or
authorize an agency to conduct devel opment activities, it isimpermissible under the CMP.

C. The Proposed MOA Does Not Provide M easures to Afford an Equivalent Level of
Protection.

Even if the Pipeline was “ public development” (and not a private, commercial
development) and it was being pursued by an appropriate agency (and not SJG), the project would
still be impermissible. The CMP permits the Commission to grant an MOA only if the requesting
agency “demonstrates and the Commission finds that variation from the standards of this Planis
accompanied by measures that will, at minimum, afford an equivalent level of protection of the
resources of the Pinelands than would be provided through a strict application of the standards of
this Plan.”? In this case, the MOA does not provide measures that afford an equivalent level of
protection of resources of the Pinelands. Asthe BPU has not met its burden, the proposed MOA
must be rejected.

1 The Commission Must Weigh the Environmental Impact of the Pipeline
against the Impact of No Devel opment at All.

The proposed MOA misconstrues the requirement that under an MOA, any variation from
the CMP must be accompanied by measures that will afford an equivalent level of protection to the
resources of the Pinelands. Although the CMP does not define what is meant by “an equivalent
level of protection,”?* the text of the CMP asks the Commission to balance the protections afforded
“the resources of the Pinelands’ if the MOA is granted against those protectionsif the MOA is
denied and the CMP enforced as written. The proposed MOA misconstrues this test by attributing

19 See generally N.J.SA. 48:2-1 et seq.

% See generally In the Matter of the Petition of South Jersey Gas Company for Authorization to Construct a
24-Inch Pipeline, 2013 WL 3776641 (N.J. Bd. Reg. Com. June 21, 2013).

2 Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 13.

22 N.JA.C. 7:50-4.52(c)(2) (emphasis added).

ZN.JA.C. 7:50-4.52 (c)(2).

4 See generally N.JA.C. 7:50-2.11 (definitions).
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environmental benefits to the MOA that will accrue even in its absence, and by assuming
environmenta degradation in the absence of the MOA that has no relationship to the proposed
project.

First, the MOA attributes environmental benefits to the Pipeline and the proposed MOA
that are not tied to the project itself and therefore extraneous to the Commission’sanalysis. For
example, the proposed MOA outlines supposed environmenta benefits of the Pipeline by placing
the Pipeline in the context of the conversion of the BLE plant from a coal- and oil-burning
electrical generation plant to one that burns natural gas.> These environmental benefits are simply
those of the BLE plant ceasing to operate as a coal- and oil-burning electrical generation plant, and
will accrue whether or not the Commission entersinto the MOA, and whether or not the proposed
Pipelineis constructed at al. The BLE plant is already required to cease operations as a coa - and
oil-burning plant, as aresult of the administrative consent order to which RC Cape May Holdings,
as owner of the BLE plant, is already subject.?® Accordingly, the environmental benefits of
deactivating the BLE plan as a coal- and oil-burning plant areirrelevant to the Commission’s
anaysis.

Second, the MOA argues that “impacts [from the Pipeline] to the resources of this Forest
Areaare no greater than would occur if the proposed devel opment were comparable to uses that
are permitted in the Forest Area pursuant to N.J.A.C. 7:50-5.23."%" In doing so, the MOA
improperly compares the Pipeline to the maximum possible environmental degradation that could
be caused by any permitted development in the absence of an MOA, rather than the probable result
of “strict application of the standards of the Plan” to the Pipdine project itself. The CMP provides
that any project undertaken under an MOA must include measures that would afford an equival ent
level of protection to Pinelands Resources as would be provided by strictly applying the standards
of the CMP to the project under review. The proposed MOA would effectively rewrite this
standard to one that weighs an optimistic assessment of the impact of the proposed devel opment
against the worst-possible outcome of any and al permitted devel opment absent an MOA.

Here, astrict application of the CMP would preclude the installation of the Pipelinein the
Forest Area atogether. The coa-fired generator at the BLE plant will be deactivated regardless of
whether or not the MOA isgranted. Asaresult, the Commission may only grant the MOA if it
determines that construction of the Pipeline (together with any measures specifically set forth in
the MOA), without any consideration of the (unrelated) deactivation of the BLE plant or any
(unrelated) hypothetical permitted devel opment, would have no adverse impact on the natura
resources of the Pinelands.

% pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 14.
% RC Cape Holdings, LLC (N.J. Dep't of Environ. Prot. May 18, 2012) (admin. consent order amend.),
available at http://www.nj.gov/dep/docs/20120613104728.pdf.
% Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 13.
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2. Construction of the Pipeline Will Have an Adverse Impact on the Natural
Resour ces of the Pinelands.

Asthe New Jersey Supreme Court has noted, the purposes of the CMP are defeated if even
minor degradations of the landscape are routinely permitted, as “[t]he cumulative detrimenta
impact of many small projects can be devastating.”?® The proposed MOA states that “there are no
direct environmental impacts associated with the natural gas pipeline” and only allows for (and
provides offsets for) possible “secondary impacts.”? Even the documents submitted to the
Commission on behalf of SJG, however, do not support this position. In fact, the analysis
submitted on behalf SJG concedes that the Pipeline would cause some level of direct
environmental impact.

The two reports submitted on behalf of SIG by Woodard & Curran suggest that the
proposed Pipeline route is the best of severa alternatives, with “fewer disturbancesto
environmental resources’ largely because it stays “amost entirely beneath existing State and
County road, power, or rail ling” rights-of-way (“ROWS").* However, the reports do not claim
that the Pipeline will have no environmenta impacts, only “lessimpact to the Pinelands
ecosystem” than the proposed alternatives, with little further explanation as to what the impacts
might be.®* The reports even acknowledge that “[i]mpacts to wetland areas adjacent to and within
these ROWSs could affect multiple species foraging and breeding habitat,” * that “[&]ll routes would
cross or are adjacent to regulated wetlands, streams, and open waters,” * and that “[t]hreatened and
endangered species habitat isalong all alternatives.”* In addition, the environmental report
prepared by Trident Environmental Consultants lists anumber of threatened or endangered species
along the Pipeline route, including red-headed woodpecker, Cope’s gray tree frog, and Pine barren
thoroughwort, and noted habitats suitable for a number of others.®

% Gardner v. New Jersey Pinelands Comm' n, 125 N.J. 193, 208 (1991).
% Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 14 (emphasis added).
% See generally Woodard & Curran, South Jersey Gas-BL England Route Analysis Report 1 (2012),
available at http://www.pinelandsalliance.org/downl oads/pi nelandsal liance_855.pdf.
31 |d. a 1 (emphasis added). The two reports contain little quantifiable information, but repeatedly claim
“minimal” or “minor” environmental impact. See, e.g., id. a 1 (route “would have minimal environmental
and community impacts’); at 7 (while effects on nearby wetlands “could affect multiple species, . . . wetland
impacts should be minimal”); Woodard & Curran, Alternatives Analysis Addendum to the June 18, 2012
South Jersey Gas-BL England Gas Route Anaysis Report 4 (2013) (“minimal clearing of existing forested
edges’); at 8 (“only minor ROW clearing would be required”).
% Woodard & Curran, South Jersey Gas-BL England Route Analysis Report 4 (2012).
:j Woodard & Curran, Alternatives Analysis Addendum 8 (2013)

Id.
% See Trident Environmenta Consultants, Threatened & Endangered Species Habitat Suitability Assessment
& Survey Report, South Jersey Gas B.L. England Power Plant Supply & Reinforcement Line, Cumberland,
Atlantic & Cape May Counties, New Jersey (February 4, 2013)
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The proposed Pipeline supposedly involves “minimal clearing of existing forested edges’
and “only minor ROW clearing,” but increasing the width of road and ROW corridors by only a
few meters can have a significant impact on species diversity and ecosystem health. Road and
utility corridors commonly lead to “habitat loss, intrusion of edge effectsin natural areas, isolation
of population, barrier effects, road mortality and increased human access.”* Forest fragmentation
isone of “the primary contributors to recent declines seen among many forest bird species,” and
“creates conditions that increase the exposure of forest-nesting birds to nest predation and brood
parasitism.”*’ Notably, even minor widening of roads and clearing of ROWSs can have significant
adverse environmental impacts. A study of forest birds in the Pinelands region found that narrow
roads and rights-of-way had little impact in species diversity, but corridors as narrow as 16 meters
“affect the distribution and abundance of birds in ways that are associated typically with the effects
of forest fragmentation.”®

Moreover, while the Woodard & Curran analysis focuses primarily on the impact of the
Pipeline once it is running, the greater impact to the Pinelands may be during construction and
ongoing maintenance. Construction would “mostly be open cut construction,”* meaning work
crews will dig a 10-mile-long trench along the side of aroad bisecting a forest management area.
Woodard & Curran claimsthat “HDD laydown and staging areas would not require wetland
impacts for construction,”* but they would still require staging areas, with attendant heavy
machinery and work crews, to be established el sewhere aong the route.

The Woodard & Curran analysis aso fails to address future mai ntenance needs, which,
with a pipeline buried four feet underground, will inevitably require excavation along the route,
again involving heavy machinery working in and traversing the Pinelands. Finally, while the
Woodard & Curran reports do not discuss it, the Commission cannot ignore the possibility of leaks
or other problems that can arise over the long life cycle of a subterranean gas pipeline.*

% Ana Benitez-Lopez et a, Theimpacts of roads and other infrastructure on mammal and bird populations:

a meta-analysis, 143 Biological Conservation 1307, 1307 (2010).

37 Adam C. Rich & David S. Dobkin, Defining Forest Fragmentation by Corridor Width: The Influence of

Narrow Forest-Dividing Corridors on Forest-Nesting Birdsin Southern New Jersey, 8 Conservation

Biology 1109, 1110 (2002).

*®1d. at 1116.

% Woodard & Curran, South Jersey Gas-BL England Route Analysis Report 4.

“0Woodard & Curran, Alternatives Analysis Addendum to the June 18, 2012 South Jersey Gas-BL England

Gas Route Analysis Report 4.

I To pick two recent, if extreme, examples, in September 2010, eight people were killed when an

underground natura gas pipeline operated by Pacific Gas & Electric Company ruptured and ignited in San

Bruno, CA, causing afire that destroyed 38 homes and damaged 70, see National Transportation Safety

Board, Pipeline Accident Report: Pacific Gas and Electric Company Natural Gas Transmission Pipeline

Rupture and Fire x (2010), available at http://www.ntsb.gov/doclib/reports/2011/PAR1101.pdf); and in

November 2007, two people were killed when an underground liquid propane pipeline operated by Dixie

Pipeline Company ruptured in Carmichael, MS, releasing a cloud of propane gas that expanded over nearby
8
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3. The Environmental Measures Contained in the Proposed MOA Do Not
Adeguately Protect the Natural Resources of the Pinelands.

The “Environmental Conditions” set forth as Attachment B to the proposed MOA are
inadequate and, in some cases, counterproductive. These Environmental Conditions include
numMerous measures to prevent construction crews from introducing non-native species into the
Pinelands.** However, the risk posed by open-cut construction is not simply that non-native
species will be planted by construction crews: rather, the disturbance caused by digging up and re-
seeding the grass embankment along NJ-49 inherently leaves the Pinelands more open to invasive
species. Soil disturbance itself “creates openings for establishment [of invasive species,]
frequently of weedy or ruderal species.”* In addition, the MOA calls for the use of orange plastic
construction fencing along the perimeter of the proposed area of disturbance,* which will serve as
abarrier to native species that would ordinarily traverse the construction areafor feeding, breeding
or migration.

Although it misleadingly denies any direct impacts from the Pipeline project, the proposed
MOA contains arbitrary and insufficient provisions to offset the supposed secondary effects of the
Pipeline. Like Atlantic Electric, which was required to pay $13,000,000.00 to the Pinelands
Commission in 2004 to embark on an electric line project,® SIG would be required to “ contribute
eight million dollars ($8,000,000.00) towards Pinelands Arealand acquisition and education” to
commence the project.® The land preservation, education, research and monitoring actions
proposed to be funded by this $8,000,000 cannot achieve “equivalent protection.”

homes and ignited, destroying four homes and damaging several others (Nationa Transportation Safety
Board, Rupture of Hazardous Liquid Pipeline with Release and Ignition of Propane vii (2010), available at
http://www.ntsb.gov/news/events/2009/Carmichael_ms/index.html).
“2 See Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 23 (“1. Any areas disturbed as a
result of construction activities shall be graded to natural conditions and seeded with native Pinelands grass
species. 2. Only native Pinelands species . . . shall be used for re-vegetation purposes.”).
3 Richard J. Hobbs & Laura F. Huenneke, Disturbance, Diversity, and Invasion: Implications for
Conservation, 6 Conservation Biology 324, 329 (1992); seealso Michelle C. Mack & CarlaM. D’ Antonio,
Impacts of biologica invasions on disturbance regimes, 13 TREE 195, 195 (1998) (finding that “[i]t iswell
known that invasions can be promoted by disturbance,” and further that individual invasive species “can
cause profound and often irreversible ateration to [terrestrial ecosystems]”).

“* Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 23.
“ Pinelands Commission, Memorandum of Agreement between the New Jersey Pinelands Commission and
the New Jersey Board of Public Utilities (Sept. 2004), at 8, available at
http://www.state.nj.us/pinelands/infor/moal.
“6 Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 14.
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In the MOA, the Commission concedes that infrastructure such as the Pipeline may have
the effect of increasing pressure for development along its route.” Without any stated basis or
explanation (reference is made to an Attachment C not made available to the public), the MOA
allocates $7,250,000 to land acquisition, to purchase parcels along the Pipeline route to offset this
hypothetical pressure. Notably, the MOA merely provides funds but does not actually require any
specific purchases, ultimately allowing for the land to be used anywhere south of the Atlantic City
Expressway —avast areain which $7.25 million could make no measureable impact in addressing
the development which the Pipeline could foster in the future.®®

The MOA dlocates the remaining $750,000 to fund unrelated initiatives desirable to the
Commission, including education, research and monitoring activities with no direct, or even
indirect, connection to the impacts the pipeline and MOA will have on the Pinelands environment.
The proposed MOA does not even attempt to draw any specific or quantifiable links between these
activities and the environmental impacts of the pipeline and MOA. This monetary requirement
does not prevent or compensate for the most immediate environmental impacts of the pipeline and
its construction on Pinelands resources, but rather gives the misguided impression that money
cures environmental harms.

[1. Granting an MOA Would Further Weaken the Pinedlands CMP.

The Commission has acknowledged the concern that granting an MOA in thisinstance
“could evolve into using the Pinelands as a matter of convenience.”* The proposed MOA proves
that thisfear isjustified.

A. Granting the MOA Would Make Future Development More Likely

If the Commission enters into the MOA under consideration, it will establish the
proposition that regulatory agencies can help the private entities they regul ate evade the express
protections of the CMP through the MOA process, bolstering a dangerous and legally improper
precedent begun in 2004. That year, the Commission entered into an unusual MOA with the BPU
authorizing Atlantic Electric, a private company, to construct an electric line through
approximately 17.5 miles of the Preservation Area District or Forest Area even though the electric
line did not strictly comply with the requirements of the CMP (the “ Transmission Line MOA”).*

d.
8 The inadequacy of this funding provision is detailed in a separate report which the Pinelands Preservation
Alliance will submit in the public hearing process.
“9 Memorandum from Stacey P. Roth, B.L. England: Proposed Gas Main Project to Repower the Facility
(July 1, 2013), at 2 (on file with the Pinelands Preservation Alliance).
%0 See Pinelands Commission, Memorandum of Agreement between the New Jersey Pinelands Commission
and the New Jersey Board of Public Utilities (Sept. 2004), available at
http://www.state.nj.us/pinelands/infor/moal.
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Asinterested parties argued at the time, this use of the MOA process was incons stent with the
regulatory scheme set forth in the CMP, but the Commission approved it anyway.

When the Transmission Line MOA was before the Commission, PPA submitted to the
Commission written comments expressing concerns both about the use of the MOA and its
potential precedential impact. In particular, PPA explained that N.J.A.C. 7.50-4.52(c)(2) requires
that the governmental entity which isthe party to the MOA to carry out the specified development
activities and also expressed concern that “the Commission’ s approval of [the] MOA would invite
additional parties to seek exceptions to the rules and procedures of the Commission.”** The
proposed MOA confirms PPA’s concerns about the precedential impact of the Transmission Line
MOA. In fact, Stacey Roth, a Senior Counselor for the Pinelands Commission, has stated that
“precedent [for the proposed MOA] has been set with the MOA with BPU for the Conectiv power
lines.”* One or more decisions contrary to the CMP do not automatically amend the CMP, and
entering into the proposed MOA would only strengthen this legally erroneous precedent.

In addition, this precedent may have a“snowball” effect. If approved, the Pipeline project
will increase the pressure to devel op within the Pinelands Forest Area. As aresult, more
developers will be seeking to take advantage of MOA process, pointing to the Pipeline MOA itself
as precedent. Thus, the MOA may lead to additional development, and also create the precedent
for (improperly) facilitating that development. This concernisnot fanciful. To the contrary, the
proposed MOA itself acknowledges this possibility and would even require SJG to pay $8,000,000
to embark on the project to ensure, in part, that the Commission can remedy the potential of
“ addistsj ona pipelines cutting through the protected Forest Areas’ by permanently preserving more
land.

B. The Transmission Line MOA Does Not Provide a Precedent for the Proposed M OA.

In addition to being inconsistent with the terms of the CMP itself, the Transmission Line
MOA and the circumstances from which it arose differ from the currently-proposed Pipeline MOA
in a number of key ways. In fact, the Commission explicitly stated in its report on the
Transmission Line MOA that each of the factors associated with the project made it unique, and
that “all of these factors taken together make the proposed project sui generis (one of akind).”**

One glaring difference between the Transmission Line MOA and the proposed Pipeline
MOA isthe nature of the land affected. The Transmission Line MOA, involving minor widening

*! Pinelands Commission, Report on a Proposed Memorandum of Agreement (Aug. 6, 2004), at 2, available
at http://www.state.nj.us/pinelands/infor/moa/.
*2 Pinelands Commission, CMP Policy & Implementation Committee Meeting, Meeting Minutes (June 28,
2013), at 3, available at http://www.state.nj.us/pinelands/about/mtng/0628p&i_minutes.pdf.
%3 Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 14.
> Pinelands Commission, Report on a Proposed Memorandum of Agreement, at 3.
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of the highly-altered Garden State Parkway right-of-way along the outer edges of the Pinelands,
did not risk forest fragmentation and did not disturb the Pinelands ecosystem.”® The Commission
recogni zed that devel opment aong the Garden State Parkway, at the perimeter of the Pinelands,
did not pose the same threat to the forest ecosystem of the Pinelands as other development would.
The Commission ultimately repaired the legal infirmity of using an MOA for the Transmission
Line and future utility development in the Garden State Parkway right-of-way when, through the
proper procedure for amending the CMP, it amended the CMP in 2005 allowing for further
development of public infrastructure along the Garden State Parkway corridor.>®

By contrast, the proposed Pipeline project, involving excavation and construction along NJ
Route 49, a small, two-lane road with minimal cleared land on either side traversing otherwise
contiguous forest in the heart of the Pinelands, would significantly increase traffic and activity in
close proximity to wilderness, and increase forest fragmentation. The ecological consequences of
development within the heartland of the Pinelands would be far greater than devel opment along
the already-devel oped periphery, and the Commission’s actionsin creating the Garden State
Parkway overlay district action preclude the Commission from using the Transmission Line MOA
as precedent for the SJG Pipeline.

Another mgjor difference isthat the Pipeline need not traverse the Pinelands Forest Area.
The Transmission Line MOA proposal hoted that the BPU “recognized [the] project as a necessary
and integral element of the transmission system upgrade required for continued electric
transmission capacity throughout the region,”*’ and found that “continued reliable power delivery
to the New Jersey Shore region could not be guaranteed” unless the project went forward.® In this
case, while the MOA establishes the need to improve the reliability of natural gas servicein the
areas of New Jersey that would benefit from the Pipeling,™ it does not establish the necessity of
building the Pipeline in protected areas of the Pinelands.

% Seeid. at 2 (“athough a portion of the proposed line will traverse approximately 17.5 miles of the
Pinelands Preservation Area District and Forest Area, the project minimizes significant land use and
ecological impacts, to the maximum extent possible, by utilizing existing el ectric transmission line rights-of-
way and the right-of-way of the Garden State Parkway.”)
% See New Jersey Pinelands Commission, Annual Report (2005), at 4, available at
http://www.state.nj.us/ pinel ands/images/ pdf%20fil es/2005%20annual %20report. pdf; see N.J.A.C. 7:50-
5.12(b), 5.13(i) & 5.35.
*" Pinelands Commission, Report on a Proposed Memorandum of Agreement (Aug. 6, 2004), at 2, available
‘551;[ http://www.state.nj.us/pinelands/infor/moal.

Id.
%9 Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 10.
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Notably, reports submitted on behaf of SIG have acknowledged that other routes exist for
the proposed Pipeline which do not traverse the Pinelands,®® and even the MOA concedes that the
overwhelming majority of customers to be served by the Pipeline reside outside of the Pinelands.™
Particularly given the acknowledged possibility of constructing a pipeline that does not traverse
the Pinelands, or transmitting electricity from another power plant, the stated need for a Pipeline
running through protected areas of the Pinelands is smply less urgent than the need for a
transmission line along the outskirtsin 2004.

[1. The Commission Has Not Followed 1ts Own Proceduresin Considering the MOA.

In assessing the proposed MOA, the Commission has not followed the procedures for
considering whether to enter into an MOA it published in 2008.%* The outline included twelve
specific steps, at least three of which have not been followed here: (1) the Executive Director of
the Commission has not provided “a preliminary opinion as to whether [the Pipeline project]
appears to be consistent with the types of other activities authorized by the Commission through
intergovernmental agreements’®; (2) the Public and Government Programs Committee has not
“determine[d] whether the Commission should considering entering into an intergovernmental
agreement for the project”®; and (3) the Executive Director of the Commission has not
“consult[ed] with the Public and Government Programs Committee as the agreement is being
prepared and . . . fully brief[ed] the Committee asto the specific contents of the draft agreement
before scheduling a public hearing on the proposal.”® Far from mere formalities, these are key
steps in ensuring that the interested public is afforded the opportunity “to witnessin full detail all
phases of the deliberation, policy formulation, and decision making” of the Commission, as
required by the New Jersey Open Public Meetings Act,® to which all meetings of the Commission
are subject.”’

€0 See generally Woodard & Curran, South Jersey Gas-BL England Route Analysis Report (2012); Woodard
& Curran, Alternatives Analysis Addendum to the June 18, 2012 South Jersey Gas-BL England Gas Route
Analysis Report (2013)
¢ See Pinelands Commission, Proposed Memorandum of Agreement between the New Jersey Pinelands
Commission and the New Jersey Board of Public Utilities (Nov. 2013), at 10-11. (noting that only 3,300 of
SJG’'s 61,000 natural gas customers (meters) in Cape May County . . . are located in the Pinelands,” and
that only 28,700 of the “142,000 customers located east and south of Union Road Station . . . arelocated in
the Pinelands Area’).
62 See New Jersey Pinelands Commission, The Process for Considering an I ntergovernmental Agreement
(Jun. 23, 2008), at 1, available at
http://www.state.nj.us/ pinel ands/images/ pdf%620fil e/ ntergovernmental %20A greement%20Process%20(Jun
€%02023,%6202008).pdf.
®d. at 1.
#d. at 2.
®1d. at 3.
®N.JSA 10:4-7.
”N.JA.C. 7:50-1.12(a).

13



DeChert The Pinelands Commission
December 13, 2013

LLP Page 14

V. Conclusion.
For the reasons set forth above, the proposed MOA would be inconsistent with the text and

purposes of the Pinelands Comprehensive Management Plan, and must be rejected by the
Commission.
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