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Pinelands Preservation Alliance Comments on the Proposed 

Intergovernmental Memorandum of Agreement To Authorize the 

South Jersey Gas Pipeline in the Pinelands Forest Area  

December 13, 2013 

 

 The Pinelands Preservation Alliance submits these comments on the proposed 

intergovernmental memorandum of agreement (MOA) between the Pinelands Commission and 

the Board of Public Utilities (BPU) to authorize a South Jersey Gas pipeline development 

through the Pinelands Forest Area.  We are also submitting a memorandum by Dechert LLP 

addressing legal issues summarized below in detail, an analysis of the land acquisition funding 

provision of the draft MOA and a memorandum on the flood vulnerability of the BL England 

plant. 

   The case for the draft MOA rests on creating a false choice – the Commission can either 

implement and defend the CMP or South Jersey will be left without reliable energy service.    In 

fact, there is no such either/or choice to be made here.  The route through the Pinelands is not the 

only way to bring gas to the BL England plant, and the BL England plant is not uniquely 

required to serve the electrical grid on which South Jersey residents and businesses rely.   

 The Commission’s mandate is not to help individual corporations realize their preferred 

business plans.  It is to protect the Pinelands and to apply the CMP in a reliable, consistent and 

even-handed manner. 

 We urge the Commission not to enter into the proposed MOA for the following reasons: 

1. The MOA would be an unlawful extension of the CMP’s intergovernmental 

memorandum of agreement process to a for-profit commercial development.  The CMP 

expressly limits MOAs to “public development” that is “carried out” by a “public agency.”  

Only a truly Orwellian abuse of the English language could shoe-horn the proposed pipeline 

development into this regulation.  BPU is not “carrying out” this development, and the 

pipeline is not a “public development.”  On the contrary, the pipeline will be built, owned, 

managed, and generate profits and liabilities for a privately-owned company traded on the 

stock exchange – in conflict with the clear and explicit wording of the CMP. 

The MOA would permit South Jersey Gas, a private, for-profit company, to construct a 

pipeline through the Pinelands with the intent of selling gas to RC Cape May Holdings, also 

a for-profit company.  The benefits of this private, commercial development would accrue to 

South Jersey Gas, RC Cape May Holdings and their respective shareholders, while the 

environmental costs would be borne by the Pinelands and the public as a whole.  This is 

directly contrary to the letter as well as the purposes of the CMP. 
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The Commission staff seems to have lost track of the status of the CMP as a body of 

regulations within a system of public and knowable laws. The draft MOA characterizes the 

MOA process (at pp. 3-4) as an alternative means of satisfying the CMP by achieving its 

“objectives and goals” through negotiated deals that override the public and knowable 

regulations in exchange for privately-negotiated, ad hoc “measures” – with the Commission 

exercising unfettered discretion as to whether it will apply its rules or negotiate an 

“objectives and goals” deal with any particular applicant.  This understanding of the CMP is 

deeply wrong.  (It also has been invented for the first time in this draft MOA.)  The CMP is 

not just a set of “objectives and goals” which the Commission can apply as it sees fit through 

ad hoc, case-by-case negotiation of contracts like the draft MOA.  It is a body of regulations 

that bind the Commission as much as they bind those seeking to carry out development in the 

Pinelands. 

2. The Commission’s Past Actions Do Not Justify the New Pipeline MOA.  The 

Commission staff has argued that “we did this before, so we can do it again,” but that is not 

the law in this state.  Even if the Transmission Line MOA case which has been cited as the 

main precedent for the pipeline MOA were the same as this one, two wrongs do not make a 

right in our system of law.   

The Transmission Line case was in fact different in several ways.  It is incredible, but true, 

that the staff is now using the Transmission Line case as precedent to justify this MOA even 

though the Commission made formal determinations that the Conectiv case was “unique” 

(Transmission Line MOA, attached, p. 3), “one of a kind” (Resolution PC4-04-46B, 

approving the MOA, attached, p. 2) and “sui generis (one of a kind)” (Executive Director’s 

Report August 6, 2004, attached, p. 3).  Indeed, that case involved qualitatively different 

physical circumstances, environmental impacts, jurisdictional setting and necessity. 

In addition, the Commission cannot use the Transmission Line MOA to justify this new 

MOA because the Commission committed to and did fix the legal and policy problems with 

using an MOA in that situation by adopting the Parkway Overlay District amendment to the 

CMP. 

Each of the other past MOAs presented by the Commission staff was also different from the 

current proposal, in most cases bearing no relation at all to the current situation.  The South 

Jersey Gas pipeline represents a major extension of the damaging trend of expanding the 

range of development approved by MOAs in order to avoid making favored projects meet the 

requirements for a waiver of strict compliance.   

Most worrying, the message from the Commission staff is that any private, commercial 

development can be approved by an MOA, at least so long as some government agency is 

willing to sign an MOA with the Commission.  In all its eagerness to justify the use of the 

MOA in this case, the staff has given no indication that there is any limit at all on the use of 
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MOAs to approve private commercial development.  Nor at this point could the Commission 

provide such a limit grounded in the CMP itself, since with this MOA it is straying so far 

from the express language of the CMP.   

3. The MOA would bring the Pinelands Commission and the CMP into disrepute, 

undermine the credibility of the Commission and the CMP, and set a precedent that 

will invite more like it.  In trading fundamental protections of the CMP for a payment of $8 

million, the MOA says to the public, developers and other public agencies that the Pinelands 

is up for sale.  If you have the money and the political clout, you can overcome any provision 

of the CMP.  If not, it seems you have to follow the rules – but do not despair, there are no 

fixed rules for how much a waiver costs.   

The Commission has itself raised the concern that the MOA “could evolve into using the 

Pinelands as a matter of convenience.”  Together, the Transmission Line MOA in 2004 and 

the instant South Jersey Gas MOA give the impression that a waiver of the CMP’s 

protections can be had for a price, and that a negotiated monetary settlement can be claimed 

to offset any environmental damage. 

 Experience shows that each time the Commission signs an MOA, that action becomes 

precedent for the next one.  We see that in this case, where the Transmission Line MOA, the 

resolution approving the MOA and the Executive Director’s report all stated that case was 

unique – and yet now it is being used to justify this next waiver of Pinelands protections.  

This disregard for the Commission’s past statements and rulings damages the credibility of 

the Commissioners, the staff and the Commission itself.  And, most importantly, it invites 

further demands for exemptions. 

4. The draft MOA does not ensure “equivalent protection” of Pinelands resources.  The 

measures in the draft MOA are patently arbitrary and do not demonstrate equivalent 

protection of Pinelands resources as compared with simply implementing the CMP as 

written.   

First, the draft MOA does not require that any particular land, or any land at all, actually be 

purchased and conserved as a condition of building the pipeline.  Instead, it merely identifies 

a secret list of preferred parcels, to which the public has been denied access, then says the 

money can be used to buy forested land anywhere south of the Atlantic City Expressway – an 

area that today includes over 38,000 parcels covering over 76,000 acres that today are not 

protected and are, therefore, subject to pressure to develop in ways inconsistent with the 

Pinelands Comprehensive Management Plan.  Neither South Jersey Gas nor the Commission 

need protect a single acre of land under this MOA.  As such, the MOA plainly does not 

ensure “equivalent protection” of Pinelands resources.  This defect alone is fatal to the MOA. 
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 Second, the provision for funding land acquisition is woefully inadequate to the weight it is 

supposed to bear, and is in fact wholly arbitrary.  The $7.25 million could, on the most 

unrealistically optimistic grounds, buy only a fraction of the Forest Area lands affected by 

the introduction of this major infrastructure.  This point is explained in detail in the attached 

PPA memorandum on the land acquisition funds.   

 Third, the Commission staff analysis misconstrues the meaning of “equivalent protection” by 

assuming that the Commission will in future apply the CMP as written today in the Forest 

Area affected by the pipeline infrastructure, and that the MOAs mitigation measures are to be 

compared in impact with development at the maximum extent possible in this area.  These 

assumptions are counter-factual and irrational.  Given that the MOA itself waives some of 

those very protections of the CMP, the equivalent protection analysis cannot assume the 

Commission will not waive protections again in this area.  The MOA is saying “Let us waive 

the CMP in this case because this really is the last time.”  Or, “Let us suspend the law today 

because you can trust us never to do it again.”  The very adoption of this MOA would prove 

its own premise to be false. 

 Fourth, the land acquisition and other measures proposed for achieving “equivalent 

protection” are not based on and do not address the specific resources which the Forest Area 

designations and its protective regulations are designed to preserve.  The measures do not 

ensure that the anticipated development pressure will not harm those native plant and wildlife 

resources for which the CMP created the Forest Area.  By way of example, many native 

wildlife species using this Forest Area require large forests and forest wetlands, and tolerate 

little fragmentation.  The land acquisition provisions of the MOA are so meager and yet at 

the same time so permissive in how and where they can be spent that, even if any land does 

get purchased, the MOA provides no basis to believe these lands will protect the forested and 

wetlands habitats which enforcing the Forest Area rules of the CMP would do.  These points 

are explained in detail in our attached report on the land acquisition measures. 

Fifth, the $725,000 to be paid to the Commission for its own education projects bear no 

rational or quantifiable relation to the impacts the pipeline will have, so must be treated 

simply as “Christmas ornaments” that do not assist in meeting the regulatory requirement for 

equivalent protection. 

Finally, the provision for a deed-restriction to prevent future access along the length of the 

pipeline is no protection at all.  The Commission itself recently proved this point when it 

agreed to remove the deed restriction on the Stafford landfill cover which it had required as 

an “equivalent protection” measure in the Stafford Park MOA. (See First Amendment to the 

Stafford Park MOA, attached).  

5. The draft MOA and Commission staff presentations unreasonably discount the 

environmental risks and harms the pipeline would bring.  The draft MOA and staff 
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presentations present far too rosy a picture of the environmental impacts of the pipeline in 

two ways: (a) they ignore demonstrable, direct impacts of pipeline construction and 

maintenance, and (b) they assume there will be no errors or accidents.  

(a)  The pipeline must be expected to cause immediate environmental harms, based both on 

the analyses of South Jersey Gas itself and on experience with this kind of construction in 

other cases.  These impacts include forest fragmentation, soil disturbance leading to the 

introduction of invasive species, and the disruption of feeding, mating and migration habits 

of local wildlife during construction – effects which are either ignored, ineffectually 

addressed or even exacerbated by the “Environmental Conditions” set forth in the draft 

MOA.  The MOA goes so far as to state that the proposed route is "not expected to have any 

impacts on the environmental resources of the Pinelands." 

PPA has reviewed the Threatened & Endangered Species Habitat Suitability Assessment & 

Survey Report for Cumberland, Atlantic, and Cape May Counties prepared by Trident 

Environmental Consultants (February 4, 2013) (T&E Report).  The Office of Natural Lands 

Management Natural Heritage Program reports included as appendices to that document 

show that, according to Natural Heritage Database records, 23 rare plant species are on or in 

the immediate vicinity of the project site, and wildlife or wildlife habitat on or within the 

immediate vicinity of the project site comes in at 52 species.  Additionally, more than 20 

vernal pool or potential vernal pool sites exist in the immediate vicinity of the project site.  

The pipeline project will travel through not only grassy road shoulders, but also wooded 

uplands, wooded wetlands, streams, herbaceous wetlands, upland fields, and emergent scrub-

shrub vegetation.  This reality has been greatly minimized, even dismissed, in discussion of 

the MOA and in the draft MOA itself. 

Throughout the T&E Report, rare plant populations on or near the project site are dealt with 

by asserting that these populations are not within the areas of proposed disturbance or that 

they will be protected by silt fences.  This premise is not a justified basis for decision.  We 

have seen time and time again in the Pinelands, particularly with road projects, that proposed 

disturbance is different from actual disturbance, and silt fences frequently fail, leaving rare 

plant populations unprotected.  Recent examples of such situations include: 

 Cedar Road, Woodland Township (2011).  Silt fencing was placed on the wrong side 

of Pine Barren Gentians (Gentiana autumnalis) during a road paving project, despite 

having been shown to be on the correct side in the approved project plans.  If not for 

PPA calling this issue to the Commission's attention, these protected plants would 

have been significantly disturbed if not destroyed entirely. 

 Dover Road, Berkeley Township (2008).  A road resurfacing project covered Pine 

Barren Gentians along the roadside with fill. 

 Route 72, Woodland Township (2011).  A gas pipeline installation project asserted 

that disturbance would be contained within the right of way alongside the road.  PPA 
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brought to the Commission's attention that disturbance actually trailed over 240' into 

the adjacent wooded Preservation Area. 

 Lighthouse Road, Barnegat (2009).  Silt fencing failed, rendering downslope 

populations of Swamp Pink (Helonias bullata), an endangered species, vulnerable to 

construction runoff and erosion. 

Also of concern is a particular area of wetlands along the Manumuskin River, downstream 

from the western origin of the proposed pipeline.  This ecological hotspot has been 

previously brought to the Commission's attention by Fred Akers, and we would like to 

emphasize this issue here.  A number of rare plant species are found in this site, including 

Sensitive Joint-vetch (Aeschynomene virginica), a state-endangered, federally-threatened 

species. 

In regards to rare wildlife, the T&E Report states that, "Although suitable 

threatened/endangered wildlife species habitat is present... these areas do not constitute 

critical habitat for threatened/endangered species."  Here is something we often see – the 

reasoning that, because a habitat area is not "critical habitat," but merely "suitable habitat," it 

need not be protected.  This reasoning completely ignores a basic fact of ecology: that 

wildlife populations are transient and dynamic.  Even if they are not present in a suitable 

habitat site at a given moment in time, altering these areas means eliminating places they may 

need as they lose habitat or resources nearby, or as their ranges shift for a variety of reasons. 

Destroying "suitable" habitat chips away at the potential for rare wildlife to persist in the 

Pinelands landscape.  The Forest Area is supposed to protect these habitats (not just today’s 

“critical” habitat of a given species) for all native species. 

(b)  It is irrational and arbitrary to assume, as the MOA does, that the engineering of the 

pipeline will work to avoid environmental harms without errors or accidents.  South Jersey 

Gas actually claims their gas pipelines are not wholly reliable and are subject to accidents.  

See, e.g., South Jersey Gas Petition to BPU dated March 6, 2013 ¶30.  There is a body of 

scientific literature and experience on the inevitable fact of human error and accident which 

the Commission ignores at the Pinelands’ peril.  See, e.g., Garrett, J.W. and J. Teizer, Human 

factors analysis classification system relating to human error awareness taxonomy in 

construction safety.  J. Constr. Eng. Manage. 2009, 135:754-763; Brown, C.B. and X. Yin, 

Errors in structural engineering.  J. Struct. Eng.  1988, 114:2573-2593; R. Ellingwood, 

Design and construction error effects on structural reliability, J. Struct. Eng. 1987, 113:409-

422; Nessim, M.A. and I.J. Jordaan, Models for human error in structural reliability.  J. 

Struct. Eng. 1985, 111:1358-1376. 

The T&E Report concludes: "Overall, the proposed pipeline generally [emphasis added] 

avoids threatened & endangered species habitat since it follows closely along existing 

improved roadway for the large majority of its length.  However, adjacent wetlands along the 

project may be suitable habitat for both threatened/endangered flora and fauna and it is 
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recommended best management practices (BMPs) for soil erosion and sediment control are 

strictly adhered to along these areas."  The authors also state, "Due to the presence of suitable 

habitat for various threatened/endangered wildlife species adjacent to the proposed project, it 

is recommended that a qualified monitor be present during construction to ensure there are no 

related disturbances or adverse impacts to these species.  Prior to the start of work, an initial 

inspection should be conducted of the areas proposed for work each day and then the monitor 

should remain on-call for the remainder of the work day." 

The protection of all of the rare plant and animal species requires implementation of the 

CMP’s Forest Area protections.  In contrast, the proposed pipeline must be presumed to 

damage these species.  The only argument that the pipeline can avoid harm assumes that all 

construction activities will work perfectly – a demonstrably unreasonable assumption. 

6. The environmental benefits claimed for this project are demonstrably incorrect.  South 

Jersey Gas and Commission staff have claimed the pipeline would bring an environmental 

benefit by allowing the BL England plant to convert from coal and oil to cleaner natural gas.  

This argument is incorrect because the state has already determined that the plant can no 

longer operate as a coal or oil-fire plant.  If it does not convert to gas, it will shut down.  

Therefore, the real environmental impact is all bad – the pollution created by a gas-fired plant 

vs. no plant and no pollution.   

In addition, the argument ignores the environmental harm which the BL England plant’s 

open-loop water cooling system is doing to Great Egg Harbor, where the plant’s operator has 

conceded in filings with the state that the cooling system kills billions of organisms large and 

small each year the plant operates. 

7. The claim of necessity for this pipeline route is not demonstrated by the MOA.  The 

draft MOA presents a set of arguments aimed at showing the pipeline is necessary for the 

public good.  Even though the proposed pipeline will supply gas only to the BL England 

plant, the proponents claim it is needed to provide redundancy in case other pipelines fail.  

And even though no one seriously claims the electricity supply depends on the BL England 

plant being re-started, the proponents claim the pipeline is necessary to serve electricity 

demand.  A close examination of these arguments shows they do not prove the point – and 

they certainly do not prove the pipeline must be built on the proposed route through the 

Forest Area.   

Most fundamentally, each of the claimed benefits of the pipeline could be achieved with a 

route that is consistent with the CMP, to say nothing of other means at the company’s 

disposal (such as better reserves at the LNG storage facility).  According to South Jersey 

Gas’s own presentation of September 27, 2013, the company already has three separate 

preexisting “transmission” lines across the state.  If any one of these is not of sufficient 

capacity to provide “redundancy,” then it could be upgraded.  The draft CMP is full of 
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“could’s” and “if’s” when describing the possible failures of existing gas infrastructure in 

this reliability section – possibilities it wholly ignores when discussing environmental 

impacts.  Still, the draft MOA does not make a rational case for the necessity of violating the 

CMP’s Forest Area protections in order to protect against these contingencies. 

Even if the claims for redundancy and reliability in gas and electric service were credibly 

linked to the proposed pipeline, South Jersey’s Gas’s proposed route is not uniquely or 

exclusively qualified to serve those functions, and the BL England plant is not uniquely or 

exclusively needed to produce electricity for the grid.  Neither the gas line nor the power 

plant provides greater reliability in the case of future storms, since none of the pipelines 

which this one would complement are vulnerable to storms, and the BL England plant is 

itself exceptionally vulnerable to storm damage because of its exposed location on Great Egg 

Harbor.  (See our memorandum on the plant’s vulnerability to floods submitted with these 

comments.) 

The redundancy justification also contradicts the claim that the pipeline is safe and will not 

cause environmental harms:  There is only a reason for a redundant pipeline if the existing 

pipelines bringing natural gas to Pinelands and shore communities are all subject to failure 

due to accidents, structural deficiencies or engineering errors.   

The redundancy argument seems to have been added not on the merits, but in order to justify 

allowing South Jersey Gas to charge its ratepayers for 40% of a pipeline that is supplying gas 

exclusively to the BL England plant, for the profit of South Jersey Gas and Rockland Capital 

investors.  We have been informed that South Jersey Gas and Cape May Holdings/Rockland 

Capital have an agreement that Cape May Holdings RC pays for only 60% of the pipeline 

construction, and SJ Gas ratepayers pay 40%.  See Board of Public Utilities Order in the 

Matter of the Joint Petition of South Jersey Gas Company and RC Cape May Holdings LLC 

for Approval of a Standard Gas Service Agreement (FES) and a Standard Gas Service 

Agreement (FES) Addendum, dated April 29, 2013.  It's not clear who will pay the $8 

million under the MOA.  But given that the line is dedicated to the BL England plant, there 

will be no actual benefit to South Jersey Gas customers.  In this way, the deal is structured so 

that South Jersey Gas customers will subsidize Rockland Capital's profits on selling 

electricity from the plant.  This kind of financial arrangement provides no legitimate grounds 

to conclude the pipeline is necessary for the public welfare. 

8. The Commission has imposed a schedule and document review process that violate its 

rules and deprive the public of reasonable opportunities to analyze and comment on the 

proposed MOA.  The Commission adopted a hearing schedule that has deprived the public 

of the legally-required opportunity to analyze and comment upon its draft MOA, and 

deprived the Commissioners the opportunity to discuss and change the MOA before having 

to vote on it – and it did so for no legitimate reason.  The Commission posted its schedule 

and draft MOA late in the afternoon of Wednesday, November 26
th

, the day before 
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Thanksgiving, scheduling the public hearing for Monday, December 9
th

 – seven business 

days later.  November 26
th

 was the first time the public learned of the terms and the specific 

justifications the staff was presenting for the MOA.  At the Policy & Implementation 

Committee meeting on November 4
th

, the Commission staff presented additional new 

information on the “equivalent protection” argument that had never before been aired.  The 

Commission will be asked to vote on the MOA on January 10
th

, the first time it will have 

discussed the draft at all. 

We have done the best we can with the time and information the Commission has provided, 

but we submit that these have been insufficient to conduct a complete analysis and provide 

full comments on the MOA. 

Making matters worse, the Commission has now denied the public access to information 

cited in the MOA, including both requirements and justification.  Among materials to which 

we have been denied access are Attachment C, an essential element of the equivalent 

protection provisions; documents listed in Attachment A as support for the MOA; and letters 

from the National Park Service and US Fish and Wildlife Service which the Executive 

Director cited as supporting the MOA in her presentation to the Policy & Implementation 

Committee on December 4
th

.  

In addition, the Commission adopted a public hearing and action schedule in violation of the 

policy for MOAs that it adopted in 2008.  All of these circumstances give the public the 

justified impression that the decision to grant the MOA has been, in effect, a fait accompli 

from the beginning, regardless of the views of the Commissioners, the damage the deal will 

do to the Commission and the CMP, or even the realities of the project’s environmental 

impacts. 

 Thank you for considering these comments, including the additional legal memorandum 

by Dechert LLP, PPA analysis of the land acquisition provision of the draft MOA, and PPA’s 

memorandum on the vulnerability of the BL England plant to flooding. 


