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Dispute under Federal Facility Agreement CERCLA-02-2009-2036 

Dear Mr. Correll: 

This letter sets forth my written position on the dispute invoked by the United States Environmental 
Protection Agency (EPA), Region 2, to enforce the EPA determination that New Jersey's "Pinelands 
standards l ", are applicable or relevant and appropriate (ARAR) to Operable Unit 3 (OU3) at the 
McGuire Air Force Base Superfund Site (Site), New Jersey. After careful consideration, I have 
concluded that certain provisions of the Pinelands standards are ARAR~ for OU3 and must be 
incorporated into the remedy selection process, including the feasibility study, for OU3 at the Site. 

I have determined that the following specific Pinelands standards are "applicable" to OU3 at the Site: 

N.J.A.C. 7:9C-1.5(d)2. Class I-PL-Pinelands; 

N.l.A.C. 7:9C-1.7(b)2. Ground water quality criteria for Class I-PL (Protection Area); and 

N.J.A.C. 7:26D-2.2(a)2. Minimum ground water remediation standards for Class I-PL ground 
water. 

PROCEDURAL HISTORY 

The formal dispute was invoked by the EPA on August 31, 2014, after months of unsuccessful 
negotiations (EPA letter of August 13, 2014). In its Statement of Dispute, the EPA asserts that the 
Pinelands standards are ARARs for OU3 and must be incorporated into the feasibility study for OU3. 

On September 15,2014, the Air Force submitted a Response Statement of Dispute arguing against the 
use of the Pinelands standards as ARARs for OU3 at the Site. In accordance with Section XX, paragraph 

1 The term Pinelands standards generally refers to rules within Chapter 7:9C and Chapter 7:26D of the New Jersey 
Administrative Code that address the Pinelands of New Jersey, including rule 7:9C-l.S(d)(2) classifying groundwater within 
the Pinelands as Class I-PL groundwater; rule 7:9C-l.7(b) setting groundwater quality criteria for waters within the 
Pinelands; and rule 7:26D-2.2 establishing minimum groundwater remediation standards for the Pinelands. 
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20.2, of the Federal Facility Agreement (FFA) for McGuire Air Force Base, the dispute was elevated to 
the Dispute Resolution Committee (DRC)2, which conferred on September 15,2014. The DRC was 
unable to resolve the dispute. 

In accordance with Section XX, paragraph 20.5 of the FF A, the dispute was then elevated to the Senior 
Executive Committee (SEC), of which, we are the members. On November 3,2014, a meeting to 
resolve the dispute was held by the SEC, and staff, at the New York offices of the EPA. The SEC has 
not reached a unanimous resolution of the dispute as required by the FF A. Therefore, in accordance with 
Section XX, paragraph 20.6 of the FFA, I am issuing this written position on the dispute. 

BACKGROUND 

In 2009, the Air Force and EPA entered into the FFA to investigate and cleanup McGuire Air Force 
Base. Pursuant to the FF A, the Air Force is performing a remedial investigation and feasibility study for 
OU3 at McGuire Air Force Base. The State of New Jersey and the EPA identified the Pinelands 
standards as ARARs for OU3, and the EPA instructed the Air Force to incorporate those cleanup 
standards into the feasibility study for OU3 (EPA Stmt. of Dispute). The Air Force refused to 
incorporate the Pinelands standards into the feasibility study for OU3, giving rise to the dispute (id.). 

Pine lands National Reserve 

McGuire Air Force Base is located within the Protection Area of the Pinelands National Reserve. The 
Pine lands National Reserve was established by the U.S. Congress in 1978 as the Country's first National 
Reserve (National Parks and Recreation Act of 1978, Public Law 95-625). The Reserve encompasses 
over one-million acres of high-quality land and water resources that the Nation has an interest in 
protecting, preserving and enhancing (id.). The Federal act creating the Pinelands National Reserve 
granted primary responsibility for protecting and enhancing the resources of the Reserve to the State of 
New Jersey and to local units of government (id.). 

In furtherance of its responsibilities, the State of New Jersey enacted the "Pinelands Protection Act" in 
1979 (L.1979, c. Ill, s. 1, eff. June 28, 1979). The State also promulgated other laws affecting the 
Pinelands National Reserve. For instance, under the State's groundwater classification system, the 
Pinelands are classified as Class I-PL (N.J.A.C. 7:9C-1.5(d)2). Class I-PL standards are more stringent 
than the State standards for Crass II (potable water) and Class III (other than potable water) waters. The 
Air Force objects to these more stringent cleanup levels arguing that it only needs to comply with Class 
II, potable water, cleanup standards for OU3 contaminated groundwater. 

DISPUTE 

This dispute was invoked by the EPA. The EPA is seeking to compel the Air Force to incorporate 
certain provisions of the Pinelands standards (i.e., those portions of the Pinelands standards requiring 
groundwater in the Protection Area to be cleaned up to background levels) into the feasibility study for 
OU3. The Air Force objects, setting forth numerous arguments for why the Pinelands standards are not 

2 The DRC members are Walter E. Mugdan, Director, Emergency and Remedial Response Division, EPA, Region 2; and Ian 
Smith, Chief, Environmental Restoration Division, Air Force Civil Engineering Center. 
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ARARs for OU3. The issue in dispute, therefore, is whether certain provisions of the Pinelands 
standards are ARARs for OU3 at McGuire Air Force Base. 

Section 121(d)(2)(A) ofCERCLA 

ARARs are a requirement of Section 121 (d)(2)(A) of the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended (CERCLA) (EPA Stmt. of Dispute, p.3). The Air 
Force agrees that "CERCLA § 12 I (d)(2)(A)(ii) requires onsite remedial actions attain a level or standard 
of control of a state environmental or facility siting law that: is more stringent than any federal standard, 
requirement, criteria, or limitation; is timely identified by the state; and is legally applicable to the 
hazardous substance or pollutant or contaminant at a site or is relevant and appropriate under the 
circumstance ... " (AF Response, p.2). The Air Force also concedes that ARARs must be promulgated 
(id.). The EPA has established that certain provisions of the Pinelands standards (i.e., N.J.A.C. §§ 7:9C-
1.5(d)2; 7:9C-1.7(b)2; and 7:26D-2.2(a)2) satisfy all of the criteria for being an ARAR as set forth in 
CERCLA § 121 (d)(2)(A)(ii). 

Certain provisions of the Pinelands standards require groundwater in the Protection Area of the 
Pinelands to achieve cleanup levels that are based on background water quality (e.g., N.J.A.C. 7:26D-
2.2(a)2 and N.J.A.C. 7:9C-1.7(b)2). The Air Force does not dispute that those cleanup levels are more 
stringent than federal ARARs for OU3. Likewise, the Air Force does not dispute that the Pinelands 
standards were timely identified by the State as ARARs for OU3, and it concedes that the Pinelands 
standards are promulgated State standards of general applicability and enforceable (AF Response, p.2). 

The question under CERCLA § 121 (d)(2)(A)(ii), then is, are certain provisions in the Pinelands 
standards legally applicable to the hazardous substance or pollutant or contaminant at the Site, or are 
they relevant and appropriate under the circumstances of the Site. The EPA position is that certain 
provisions in the Pinelands standards are legally applicable to OU3 because the groundwater affected by 
OU3 contains hazardous substances, pollutants or contaminants that exceed background water quality. 
(EPA Stmt. of Dispute, p.3). The Air Force makes a number of arguments as to why the Pine lands 
standards are not legally applicable to OU3 for McGuire Air Force Base. 

According to the Air Force, for "the Air Force to be subject to these standards ... , there must be an 
applicable waiver of sovereign immunity" (AF Response, p.2&3). The Air Force also claims that the 
rules affecting the Pinelands in NJ.A.C. 7:9C are not applicable to OU3 because "the federal 
government is not defined as a person to whom these standards apply." (AF Response, p.3). The Air 
Force makes a similar argument against the remediation standards for the Pinelands in N.J.A.C 7:26D, 
stating that those rules are not applicable to OU3 because the federal government is not "defined to be a 
person to whom the Act and thus these two regulations apply to." (AF Response, p.3). 

These arguments by the Air Force ignore the plain language ofCERCLA § 120, which contains a clear 
waiver of sovereign immunity. Thus, Section 120(a)(l) ofCERCLA states that the Air Force is subject 
to, and shall comply with CERCLA in the same manner and to the same extent as any nongovernment 
entity. In addition, Section 120(a)(2) ofCERCLA states that the Air Force is subject to all guidelines, 
rules, regulations, and criteria in the same manner and to the same extent as such guidelines, rules, 
regulations, and criteria are applicable to facilities not owned or operated by the United States. The 
Federal facilities provisions found in Section 120 of CERCLA require the Air Force comply with more 
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stringent state ARARs to the same extent that a private party would have to comply. In other words, the 
Air Force is no different than a private party when it comes to complying with more stringent state 
ARARs. The State promulgated cleanup standards for groundwater in the Protection Area of the 
Pinelands. Private parties must comply with those State promulgated cleanup standards, and so must the 
Air Force under Section 120 of CERCLA. The Air Force has not demonstrated that the waiver of 
sovereign immunity in CERCLA Section 120 shields it in any way for purposes of complying with more 
stringent state ARARs. 

The Air Force is correct that Chapter 7:9C does not define person, however, it is mistaken in concluding 
that the Air Force is not subject to the State's Ground Water Quality Standards. Chapter 7:9C 
"constitutes the rules of the Department of Environmental Protection concerning ground water 
classification, designated uses of ground water, and ground water quality criteria and constituent stands" 
(7:9C-l.l(a)). It also "provides the basis for protection of ambient ground water quality, through the 
establishment of constituent standards for ground water pollutants." (7 :9C-l.l (b)). And also "constitutes 
the Department's primary basis for setting numerical criteria for limits on discharges to ground water 
and standards/or groundwater remediation. (Emphasis added). (7:9C-l.l(c)). 

Chapter 7. 9C establishes groundwater cleanup levels that must be used when remediating contaminated 
groundwater within the State of New Jersey. This is precisely the situation the Air Force is in at 
McGuire Air Force Base. The Air Force is conducting an RIfFS for OU3, which, when completed, will 
lead to the selection of a groundwater remedial action for OU3. The background water quality criteria in 
7 :9C-l.5( d)2.ii. is the cleanup level for contaminated groundwater in the Protection Area of the 
Pinelands, which is where the groundwater for OU3 is located. 

The Air Force is also subject to the State's Remediation Standards in Chapter 7:26D, and for similar 
reasons. In brief, Chapter 7:26D establishes "minimum standards for the remediation of contaminated 
ground water. .. " (7:26D-1. 1 (a)). The minimum groundwater cleanup standards directly apply to the 
contaminants in the groundwater for OU3. Moreover, contrary to the Air Force's claim, person as 
defined in Chapter 7:26D includes the Air Force. Under the law, persons include "the United States and 
any of its political subdivisions" (N.J.A.C. 7:26D-1.5). And as discussed above, under Section 120 of 
CERCLA, the State's Remediation Standards apply to the Air Force to the same extent that they apply to 
any other party, private or governmental, that is remediating contaminated groundwater in the State of 
New Jersey. 

The Air Force also questioned whether the background water quality criteria is applicable given that the 
NCP defines applicable as standards that "specifically address a hazardous substance, pollutant or 
contaminant" (40 CFR § 300.5). The Air Force appears to argue that background quality is too broad or 
vague to fall within the NCP's definition of applicable. 

In her final decision In the Matter of: Mather Air Force Base and In the Matter of: George Air Force 
Base, dated April 22, 1993, EPA Administrator Carol M. Browner determined that the State of 
California's general narrative ground water anti-degradation policy was an ARAR. 

The background water quality standard in N.J.A.C. 7:9C-1.7(b)2 is similar to the California anti
degradation policy at issue in the Mather and George FF A dispute. Accordingly, I find that narrative 

4 



state requirements, such as the "background water quality" standard established by New Jersey for the 
Pinelands Protection Area, can be legally applicable under CERCLA and the NCP. 

This view of the law is supported by the district court's holdings in U.S. v. Akzo Coating of America, 
Inc., 719 F.Supp. 571 (E.D.Mich. 1989). In Akzo, the court had to determine if Michigan's anti
degradation law qualified as an ARAR. The Michigan anti-degradation law made it "unlawful for any 
persons directly or indirectly to discharge into the waters of the state any substance which is or may 
become injurious to the public health, safety or welfare" (Section 6(a) of the Michigan Water Resources 
Commission Act. Also see, Akzo, at 583). The district court, citing EPA guidance, found that "although 
the anti-degradation law has no specific numerical requirements, it was properly enacted ... and is 
generally applicable and legally enforceable." (Id. at 584). It also held that "because soil flushing 
diffusely discharges toxicants from the soil into the ground water, the anti-degradation rules are legally 
applicable to the cleanup at Rose Township." (Id.). According to the district court, the "defendants 
contend that the anti-degradation laws are vague and unenforceable. To the contrary, the rules are 
drafted with sufficient specificity to ensure that ordinary people understand what conduct is prohibited 
and to avoid arbitrary and discriminatory enforcement." (719 F.Supp. 571,584). The 6th Circuit, which 
heard the case on appeal, agreed with the district court's findings and upheld the district court's ARAR 
determination (U.S. v. Akzo Coating of America, Inc., 949 F.2d 1409, 1446 (6th Cir. 1991)). 

Certain provisions of the Pinelands standards, including the Class I-PL background water quality criteria 
for Protection Area groundwater, are sufficiently specific for ordinary people to understand. A list of 
specific contaminants is not necessary for the rule to be applicable. The State can, as it does here, create 
a narrative standard based on background water quality criteria. There is nothing vague or confusing 
about the State's rule. 

"The basic criterion for an applicable requirement is that it directly and fully addresses or regulates the 
hazardous substance, pollutant, contaminant, action being taken, or other circumstances at a site." 
(OSWER 9234.05, at 1.2.4.2). Certain provisions of the Pinelands standards directly and fully address 
and regulate the cleanup of contaminants found in groun,dwater affected by OU3 at McGuire Air Force 
Base. 

Also lending support to the EPA position, is that the State includes Appendix Table 1 to its groundwater quality 
rules (N.l.A.C. 7:9C). The Air Force dismisses Table 1 as a table for Class II:- potable water. However, that is 
not the case. Table 1 is not limited to Class II, but instead also includes the practical quantitation level (PQL) for 
listed contaminants. The PQLs listed in Table 1 are available for use when background levels cannot be detected 
and the Air Force readily concedes that background levels "can never be scientifically verified" (AF Response, 
p.6). It is not difficult to conclude, therefore, that Appendix Table I, with its lists of contaminants and their 
respective PQLs, will be used by the Air Force in incorporating the background water quality standard into the 
OU3 for McGuire Air Force Base. The Air Force claim that the Pinelands standards are not applicable because 
they lack a specific list of contaminants is challenged by the State's inclusion of Appendix Table 1 to N .l.A.c. 
7:9C. Table 1 contains a chemical specific list and the PQLs for each listed chemical. When the remedy calls for 
background levels to be attained, such as in the case 0[OU3, it is likely that the PQLs in Table 1 will be used to 
determine the cleanup level. 

For the reasons stated above, I have determined that with respect to OU3 at McGuire Air Force Base, the 
EPA has shown that N.J.A.C. 7:9C-1.5(d)2; NJ.A.C. 7:9C-1.7(b)2 - Class I-PL (Protection Area); and 
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N.J.A.C. 7:26D-2.2(a)2 satisfy the requirements of an ARAR under Section 121(d)(2)(A) ofCERCLA 
and under the NCP. 

Unacceptable Risk 

The Air Force also raised several arguments against the imposition of the Pinelands standards as ARARs 
for aU3 that are based on the idea that ARARs must be standards that directly address an unacceptable 
risk. For instance, the Air Force contends that a standard must "protect or prevent unacceptable risks to 
human health or the environment" for the standard to be an ARAR (AF Response, p.7). These 
arguments all fail because, as the EPA argues, ARARs are not limited to rules directly related to 
unacceptable risk. (EPA Stmt. of Dispute, p.3&4). 

CERCLA § 121(d)(2)(A) does not require a finding of unacceptable risk. That is, the statute does not 
require that the EPA determine that the state law under review was developed or promulgated to address 
a specific risk or that the law is directly related to an unacceptable risk. Likewise, the EPA rightly 
contends that the NCP does not include a provision limiting ARARs to standards shown to present an 
unacceptable risk to human health or the environment (EPA Stmt. of Dispute, p.4). The EPA also notes 
that the Air Force fails to "cite to a single judicial or administrative case supporting its argument" that 
ARARs are dependent on a finding of unacceptable risk to human health or the environment (EPA Stmt. 
of Dispute, p.4). The Air Force does not rebut the EPA claim. 

Risk, as pointed out by the EPA, does playa vital role in the remedy selection process (EPA Stmt. of 
Dispute, p.4). Consistent with EPA guidance (e.g., the Role of Baseline Risk Assessment), the existence 
of unacceptable risk to human health, welfare or the environment may warrant use of CERCLA response 
authority. ARARs, on the other hand, address the standard, requirement, criteria or limitation under 
Federal law or under more stringent state law which may help determine cleanup levels for hazardous 
substances, pollutants or contaminants at a CERCLA site (Section 121(d)(2)(A) ofCERCLA). In other 
words, the "identification of ARARs is not the purpose of the baseline risk assessment. .. The 
identification of ARARs is a separate part of the RI, because many ARARs are not directly risk related." 
(55 FR 8709). 

Nonetheless, the Air Force argues that EPA guidance, namely, OSWER 9285.7-48, stands for the 
proposition that ARARs must be directly linked to an unacceptable risk (AF Response, p.7&8). The 
EPA counters that: 1) a guidance (as opposed to a regulation) does not as a legal matter by itself 
establish mandatory requirements; 2) the guidance referred to by the Air Force does not go as far as the 
Air Force suggests; and 3) the guidance concerns secondary drinking standards of purely aesthetic or 
cosmetic effects (EPA Stmt. of Dispute, p. 5). The EPA is correct: the guidance states that secondary 
standards that are for purely aesthetic or cosmetic effect "would not automatically constitute ARARs." 
(OSWER 9285.7-48, p. 2). The guidance cited by the Air Force is not promulgated regulation and would 
not, therefore, automatically preclude the EPA from finding that certain provisions of the Pinelands 
standards are ARARs for OU3 at McGuire Air Force Base. 

As stated above, there is simply no requirement in CERCLA or the NCP that risk be a factor in 
determining whether a state standard, requirement, criterion of limitation is an ARAR for a particular 
site or operable unit. Contrary to the Air Force's contention, OSWER 9285.7-48 is a guidance 
document, not a regulation, and as such does not create such a requirement and does not place the 
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burden on "the state and EPA to provide information indicating how ... background levels were designed, 
on a contaminant-specific basis, to address unacceptable risk to the environment. .. " (AF Response, p.8). 
Under the Air Force's view, the EPA would need to manufacture an additional element, namely, 
unacceptable risk, to the findings needed for a state rule to be identified as an ARAR under CERCLA. 

Moreover, the State's background water quality criteria were not developed for purely aesthetic or 
cosmetic reasons. To the contrary, the State's Class I-PL standards were established to meet the State's 
responsibilities under the Federal act creating the Pinelands National Reserve (State of New Jersey letter 
dated December 18,2013, Exhibit 4). The Class I-PL standards are designed to preserve, enhance and 
protect the high-quality resources found in the Pinelands National Reserve (id.), which according to 
State law, are of special ecological significance (7:9C-l.5). 

The Air Force also argues that "the scope of the authority of the Air Force under CERCLA to take 
response actions to address groundwater contamination .. .is limited to addressing the unacceptable risk 
to human health." (AF Response, p.l 0). Here, the Air Force is arguing that its authority extends only to 
the degree required to achieve protection." (AF Response, p.9). However, CERCLA has no express 
language making use of its response authority contingent on the presence of "unacceptable" risk. The 
Air Force is merely fashioning a new claim on the failed premise that for a standard to be an ARAR the 
standard must address an unacceptable risk. Additionally, the Air Force is not only authorized under 
Section 104 ofCERCLA to take a response action at this Site to ensure protectiveness of human health 
and the environment, but is also required to attain ARARs pursuant Section 121(d) ofCERCLA. I~ is 
also worth noting that the Air Force acknowledges that "CERCLA remedial actions must be both 
protective and ARAR compliant" (AF Response, p. 9), an acknowledgement that is inconsistent with the 
Air Force's claim that it lacks the authority to implement an ARAR compliant remedy. 

The Air Force makes a similar argument in stating that "neither CERCLA nor the NCP require that 
releases be removed or remediated to either a background level, or to a natural, no-risk and no-effect 
level" (AF Response, p.l 0). To the extent this argument is also grounded on the idea that ARARs must 
"address unacceptable risk" (id.), it is unsupported as a legal matter (i.e., there is no basis for it in 
CERCLA or the NCP). The Air Force fails to acknowledge that states are allowed to promulgated 
standards which are more stringent than federal standards, and have those standards incorporated into 
the remedy selection process through CERCLA Section 121(d). Thus, consistent with the plain language 
of the statute, a more stringent state law that represents an ARAR can require remedial actions to 
achieve cleanup levels that are more protective than the cleanup level the Air Force views as protective 
of human health and the environment. The "primary goals of Superfund cleanups are to protect human 
health and the environment and to comply with ARARs." (55 Fed. Reg. 8716). 

The Air Force also seeks to draw a connection between the selection of appropriate remedial actions 
under § 121(a) ofCERCLA and unacceptable risk (AF Response, p.ll). According to the Air Force, 
"cleanup levels in ARARs that go beyond the level necessary to restore the environment to acceptable, 
protective levels should thus be eliminated" (AF Response Stmt., p.12). Again, the obligation to meet 
ARARs is a separate and independent requirement in CERCLA. Response actions must be protective of 
human health and the environment and must meet standards that have been determined to be applicable 
or relevant and appropriate to the circumstance at the site. Section 121 (a) of CERCLA, which the Air 
Force cites only in part, is clear on this point: "The President shall select appropriate remedial 
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actions ... which are in accordance with this section ... " In accordance with this section includes § 
121 (d)(2)(A) of CERCLA with its requirement that remedial actions attain ARARs. Protectiveness is not 
enough. Compliance with ARARs must also be achieved. 

Beneficial Use 

The Air Force claims that "contaminated groundwater should be deaned up and restored to a level that 
will support it designated beneficial uses" and that "background is neither related to nor does it 
constitute an ecological or human beneficial use of groundwater." (AF Response, p.12). Thus, the Air 
Force argues that it is sufficient to clean up the OU3 groundwater to "drinking water" standards, and that 
any cleanup that goes beyond potable water levels "would be unnecessary" (id.). 

The primary designated use for groundwater in the Class I-PL (Protection Area) "is the preservation of 
Pinelands plant and animal species and their habitats through the protection and maintenance of the 
essential characteristics of Pine lands ground water quality (NJ.A.C. 7:9C-1.5(d)2.ii). Secondary 
designated uses for Class I-PL designated groundwater include potable and agricultural water (id.). The 
State's background water quality criteria is designed to preserve and protect the high-quality 
groundwater found in the Protection Area of the Pinelands National Reserve. While the Air Force would 
like to limit the cleanup level for OU3 to be potable water standards, the State has identified the 
groundwater in the Protection Area to be of greater use, subject to more stringent standards that potable 
water is subject to because the groundwater in the Protection Area is of "Special Ecological 
Significance" 7 :9C-1.5( c). 

Accordingly, the Air Force is wrong to assert that potable water levels are sufficient to meet the 
designated use for groundwater in the Protection Area. In fact, as discussed above, such an approach 
would violate the clear prohibition in N.J.A.C. 7:9C-1.7(b)2. The designated use for groundwater in the 
Protection Area is greater than the designated use for potable water. 

Costs 

Costs are another factor used by the Air Force to argue against the State's Pinelands standards. The Air 
Force states that "CERCLA contains multiple mandates, among them the requirement that remedial 
actions be protective of human health and the environment, ARAR compliant, and costs effective" (AF 
Response, p.12). The Air Force claims that remediating to background levels "is simply not cost
effective and violates this CERCLA mandate." (AF Response, p.13). The Air Force is mistaken. 

"Overall protection of human health and the environment and compliance with ARARs are threshold 
requirements that each alternative must meet in order to be eligible for selection." (NCP § 
300.400(f)(1 )(i)(A» . 

Costs are not a threshold requirement, rather, "[e]ach remedial action shall be cost-effective, provided 
that it first satisfies the threshold criteria" of being protective and ARAR compliant. (§ 
300.400(f)(I)(ii)(D). I agree with the EPA, it might be more expensive for the Air Force to remediate 
OU3 to background levels than to potable levels, but that is not sufficient reason for the Air Force not to 
comply with the Class I-PL (Protection Area) water quality criteria. (EPA Stmt. of Dispute, p.4&5). 
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Natural Resource Damage Claim 

I am also not persuaded by the Air Force's argument that the State can bring a natural resource damages 
claim for damages that might result from the Air Force attaining potable water standards rather than 
background levels. (AF Response, p.l3&14). The Air Force argues that it can clean up the groundwater 
for OU3 to potable levels and New Jersey can then "assess and quantify residual injury and damages to 
the groundwater and seek compensation" as a trustee of the State's natural resources (id., p.14). 

New Jersey has promulgated minimum remediation standards for groundwater located within the 
Pinelands National Reserve. Those minimum remediation standards apply without regard to claims that 
can be brought by trustees for natural resource damages. ARARs and natural resource damage claims 
are independent of each other. ARARs are used to determine cleanup levels for the Site, as provided by 
Section 121 (d) of CERCLA. Claims for natural resource damages, on the other hand, arise from the 
liability section ofCERCLA, namely, CERCLA § 107(f), and are proscribed and limited by the 
provisions in that section of the statute. I find no legal basis under CERCLA or the NCP allowing me to 
disregard certain provisions of the Pinelands standards (i.e. N.J.A.C. §§ 7:9C-1.5(d)2, 7:9C-1.7(b)2, and 
7:26D-2.2(a)2) as ARARs just because the State might be able to bring a CERCLA natural resource 
damages claim against the Air Force. I also find it telling that the Air Force fails to support its natural 
resource damages argument with any judicial or administrative decision or with EPA guidance. The 
authorities cited by the Air Force do not stand for the proposition that a cleanup standard is not an 
ARAR if a trustee has a right to sue for natural resource damages. 

EP A Guidance 

Finally, the Air Force is wrong in contending that EPA guidance does not support the EPA 
determination that certain provisions of the Pinelands standards are ARARs for OU3 at McGuire Air 
Force Base (AF Response, p.l4). As stated in the preamble to the proposed NCP revisions, "Applicable 
requirements may be identified on a site-specific basis by determining whether the jurisdictional 
prerequisites of a requirement fully address the circumstances of the site or the proposed remedial 
activity." (53 FR at 51436, December 21, 1998). EPA guidance also addresses how one of the basic 
criteria for evaluating an applicable requirement generally is that it "directly and fully address or 
regulate the hazardous substance, pollutant, contaminant, action being taken, or other circumstances at a 
site." (OSWER 9200.4-23, at 1.2.4.2). Again, the groundwater to be addressed by OU3 is contaminated 
with substances, including hazardous substances, exceeding the State's background water quality 
criteria. As discussed above, the cleanup for OU3 needs to meet the "applicable" more stringent state 
ARARs established by the State for Class I-PL (Protection Area) groundwater. 

Moreover, EPA guidance acknowledges that "there may be a state cleanup law that specifically requires 
cleanup to background, which would constitute an ARAR for remediation." (CERCLA Compliance with 
State Requirements, Publication 9234.2-05/FS, December 1989). This guidance is consistent with the 
Administrator's final decision in the Mather and George FF A dispute. 
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Additionally, while the Air Force is correct that EPA guidance acknowledges that anti-degradation laws 
are generally prospective (AF Response, p.l4), the EPA is correct in arguing that there is no EPA policy 
or guidance prohibiting the identification of anti-degradation laws as ARARs for remediation purposes 
(EPA Stmt. of Dispute, p.S&6). Furthermore, contrary to the Air Force's assertion, the EPA and the 
State have determined for purposes of protecting the environment that the Pine lands, and the natural 
resources within the Pinelands, are unique and that the Class I-PL water quality criteria addresses the 
unique characteristics of the Pinelands National Reserve, which are entitled to special protections in 
accordance with the Federal act creating the Reserve. 

CONCLUSION 

The Air Force objects to the costs of complying with the Pinelands standards claiming that the costs of 
cleaning up the groundwater for OU3 beyond potable levels are not justified by the risks posed by the 
contaminated groundwater. The EPA, however, invoked this formal dispute to compel the Air Force to 
incorporate certain provisions of the Pinelands standards into the feasibility study for OU3. Consistent 
with CERCLA, the NCP, existing EPA guidance, and the Administrator's decision in Mather and 
George, I find that the EPA has demonstrated that N.J.A.C. §§ 7:9C-1.S(d)2, 7:9C-1.7(b)2, and 7:26D-
2.2(a)2 are "applicable" ARARs for OU3 at McGuire Air Force Base. 

The EPA has shown that certain provisions of the Pinelands standards are promulgated State rules; 
timely identified by the State; more stringent than Federal standards; and applicable to the remedy 
selection process for OU3. The requirement that contaminated groundwater within the Pinelands' 
Protection Area must meet background water quality levels is directly related and applicable to the 
groundwater remedy for OU3. 

The Pinelands National Reserve is, by definition, a special place entitled to special treatment. The State 
of New Jersey, pursuant to its primary responsibility for the Reserve, promulgated rules specifically for 
the protection, preservation and enhancement of the natural resources found within the Pinelands 
National Reserve. The EPA considered the special character of the Reserve, and that it was created by 
Congress, in determining that certain provisions of the Pinelands standards are, as the State identified, 
ARARs for OU3. 

Since I have determined that certain provisions ofthe Pinelands standards are applicable to OU3 and 
dispositive for purposes of establishing groundwater cleanup levels for the Site, I do not need to evaluate 
whether the Pinelands standards may be relevant and appropriate to the circumstances ofOU3. For 
similar reasons, I have not considered whether the Pinelands standards might qualify as "to be 
considered" for OU3 at McGuire Air Force Base. 

F or the reasons stated herein, my position is that the Air Force must, in accordance with the EPA's 
instructions, incorporate N.J.A.C. §§ 7:9C-1.S(d)2, 7:9C-1.7(b)2, and 7:26D-2.2(a)2 into the feasibility 
study for OU3 at McGuire Air Force Base. 
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This decision constitutes the final decision of the EPA unless the dispute is elevated by the Air Force to 
the Administrator of EP A within fourteen (14) days of its issuance. Should this decision become the 
final decision of the EPA, the Air Force shall implement and comply with this decision in accordance 
with the terms of the FFA for McGuire Air Force Base. 

So rendered on: ( z... / I ( II J 
--~7+--+J~-------

ti"Y'cA-
udith A. Enck, Regional Administrator 

U.S. Environmental Protection Agency, Region II 

Enclosure 
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IN THE HATTER OF: MATHER AIR FORCE BASE'i; ~~tf(iJiNIA 
AND :- .. /7<1; ' " .~'", ,,, 

IN THE MATTER. 01': GEORGE AIR FORCE BASE, :c~tt'~AAIA 
'. '-; ,.,' '. ~ 

PROCEEDINGS UNDER SECTION 12 OF THE FEDERAL FACIt,.fTY :·AGREEMENTS 
IN THE ABOVE MATTERS, BETWEEN THE U. S. ENVIRONMENTAL t>RO'rECTION 
AGENCY, THE U.S. DEPARTMENT OF THE AIR FORCE, THE CALIFORNIA 
OEPARTMENT OF TOXIC SqSSTANCES CONTROL (formerly THE CALIFORNIA 
DEPARTMENT OF HEALTH SERVICES) and, as an ADDITIONAL PARTY IN THE 
GEORGE AIR FORCE BASE DISPUTE, THE CALIFORNIA REGIONAL WATER 
QUALITY CONTROL BOARD, LAHONTAN REGION 

DECISION OF TBE EPA ADKIMISTRATOR 

PRELIMINARY STATEMENT 

This decision addresses two dispu~es which Have arisen under 
two Federal Facility Aqraements (FFAs). Ber-a'tse the issues, 
facts, timinq, and parties are similar, I address both disputes 
in this decision. 

In regard to In the M~tter of: Mather Air For~e Base, ~h. 
U.S. Environmental Protection Agency._ , ~~PA), the t1.$. Depart. men. t 
ot the Air Force and the state of ~a1).:~9.rpia (State) ac::~J,:n~ 
through the California Department of To~it; Substances con'ti'ol ° 

(formerly the ca]'i~orniaDepartm.nt q~ :ileal1t:h oO Soer:viceo.) ~ ~~'f'~~ '\' 
into a Federal Facl.lity Aqreallent C1'it'A) on July 21, 1989,~ l.n part 
to develop a remedy to clean up groundwater-underlying Hather Air 
Force Base contaminatad with trichloroethylane (TCE), a listed 
hazardous substanc~ ,_ Mather is a clOSing military bas. locatad 
in Merced County, California, and is also on the National 
Priorities List (NPL). 

The State first invoked the dispute resolution proce •• 
reqardinq Mather on June 12, 1992. The Regional Administrator 
for Reqion IX issued his Position Paper to resolve the dispute on 
January 29, 1993. The State disagreed in part with that position 
and elevated the matter to the EPA Admini$trator. The Air Force 
did not formally challenge the Regional O.c~ion within the 
specified time period, but did respond to the State's elevation 
and raised additional i •• ue. in its position paper. 

In regard to In the Matter of George Air- Forca Ba.a, EPA, 
the Air Force, and the State acting through the California 
Oepartment of Toxic Substanees Control and Reqional Water Quality 
Control Board, Lahontan Reqion entered into a fFA on September 
21, 1990, in part to develop a remedy to clean up qroundwater 
underlying George Air Foree Base contaminated with TCE. George 
is a closinq base located in San Bernardino County, California 
and is on the NPL. 
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The State first invoked the dispute resolution process at 
George on Oct6ber 2, 1992. The Acting Administrator for Region 
IX issued his Position Paper to resolve the dispute on March 5/ 
1993, and ~he state in part disaqreed with that positicn and 
elevated the matter to the EPA Administrator. The Air Force also 
disaqreed with the Regional Position Paper and elevated the 
dispute to the EPA Administrator. 

RESOLUTION OF tHE ISSUE~ 

In resolvinq·these matters, I considered the relevant laws 
and regulations, toqether with the position papers of the u.s. 
Air Force and the State, the Region IX Position Documenta, the 
FFAs and other pertinent documents. 

1. The EPA Administrator has the authority to resolve this 
dispute and the position advanced by the Air Force is 
not entitled to deference. . 

The Air Force has sugqested its views regardinq applicable 
or relevant and ~~~r~~riate (ARAR) selection are entitled to 
special de~erence and that final ARAR selection is the U.s. Air 
Force's responsibility under Executive Order 12580 (which assiqns 
to the Defense Department the President's response authority . 
under. the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA», and the National contingency Plan (NfP) 
(which designates the Defense Department as the lead aqency). 
While the Air Force is the lead aqency, the lead agency must 
exercise its lead authority consistent with the requirements of 
CERCLA S 11~ CERCLA 5 120(e)(4) provides that when there is a 
disagreement as to remedial . selection then the Administrator is 
required to select the remedial action. Makinq ARAR 
determinations is a significant component of selecting remedies. 
55 Fed. Reg. 8782 (1990) (preamble discussion). Moreover, 
compliance with ARARs 18 one of the statutory requirements for 
remedy selection. 53 Fed. Req. 51428 (1988) (preamble 
discussion). Regulations at 40 C.F.R. S 300.430(f) (4) (iii) 
provide that "if mutual agreement on the remedy is not reached, 

'The Air Force did not raise this issu~ at the initial 
stages of the dispute resolution process. Instead of requesting 
the Regional Administrator to reconsider hi. position in light of 
it, I address it .here.In the future, however, Parties ouqht to 
raise all relevant arquments or issues at the Regional level in 
the first instance. otherwise, in the interest of orderly 
administration, I may not consider the new issues which are 
elevated. 
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selection of the remedy is made by EPA." 2 The NCP also 
provides that~the Record of Decision, which documents the remedy 
selection; must describe the federal and state ARARs for the 
site. 40 C.F.R. S'~OO.430(f)(5). -

The FFAs siqned by the Air Force for these two Superfund 
sites provide, in section 12, that disputes shall be determined 
' in accordance with the FFAs' teras and that the Administrator is 
to make the "final decision" as to resolution of any dispute. 
The iss\.te ' Clf ' AR.ARs determination is clearly in dispute under the 
FFAs. ' 

2. Resolution 68-16, a state 'of California narrative 
groundwater anti-degradation policy, is a state ARAR 
for the re~edial actions at the Superfund sites in 
questj,on. 

Detertdnations as to ARARs are made 'on a site-specific 
basis. However, since the circumstances at Georqe and Mather Air 
Force Base are very much the same, they can be discussed 
toqether. 

The determination of the Reqion IX Administrator on this 
issue is persuasive. Therefore, I adopt that Reqion IX 
determination and rationale as it is stated in the Position 
Documents ot the Region IX Administrator paqes 5-6, In the Matter 
of: Mather Air Force BaSI, and p~q.s 11-12, In the Matt.r .ot; 
George Air Force Base. I agree and adopt the Reqional position 
at Geo~g. that in this instance discharges to the percolation, 
ponds are releases of waste which will or m~y impacrt water. ot ·_" 
the Stat., and therefore are discharqes within the .eaning of the 
Resolution. (S.e, page 13, fn 12, Region IX position paper) • 

• 
The Regional Posi'i;it)t~ .. :eJ'ected the Air F9rce's arqument that 

Resolution 68-16 is unenforceable because it i~ impermissibly 
vague and arbitrarily enforced. The Resolution has sufficient 
specificity to ensure that one understands the conduct which is 
prohibited. The Resolution 'has been enforced within the state 
for over twenty years, and the Air Force cites no case 1n which 
it has been challenged as unconstitutional. There is 
insufficient information in ts. record to make a determination 

,I 

lIn the past, the Air Force ' has approached these issues in a 
cooperative spirit. It is my hope and expectation tha,t the 
agencies will continue in the future to work together in a 
cooperative and colleqial fashion to carry out all necessary 
response actions expeditiously. 

3 

Hr 
., 



03/08/02 13 : 54 '6'415 744 1917 US EPA REG 9 

that the State arbitrarily enforces this provision.] 
• 

3. Resolution 68-16 is to be applied by the Regional 
Administrator and the Air Force considering the State's 
method of interpretation. 

In reviewing the record betore me there is great 
disagreement as to how to interpret Resolution 68-16 so as to 
establish a numerical li.it for the reinjection o~ treated 
qroundwater into the clean ,;\reas of t.he aquifer at the Mather 
site and tor the discharqe of treated qroundwater into the 
percolation ponds at the George site. In the absence of 
promulgated implementing regulations for the Resolution, EPA has 
siq~ificant latitude in interpreting the Resolution. Even so, I 
bel1eve that the State's interpretation of its own authorities . 
should be afforded sUbstantial deference. 

.. ., . 

As a threshold matter, it is important to address the 
relative roles of EPA and the state in interpreting the 
resolution. The remedy selection decision at a federal facility 
is made, under section 120 of CERCLA, by EPA and the federal 
agency (or, if as here they cannot agree, by EPA). In making 
that decision, EPA is applying federal law, including the 
require~~r.~ (contained in section 121(d) (2) of CERCLA) that the 
remedial aceion comply with proDulgated, enforceable state 
environmental requirements. Thus, while state law is applied, 
the decision is made by EPA, not the state. -

In some cases, as here, the promulgated requirement requires 
interpretation. In such situations it is only the promulgated 
requirement it.e~f, not informally issued pOlicies or past state 
practices, that is binding upon EPA as a matter of law. As the 
remedial decision is made by EPA the interpretive decision .is 
necessarily EPA's as well. In the -absence of promulgated 
interpretive regulations or other promulgated, binding authority, 
EPA has considerable latitude in determining how to apply an 
ambiguous state requirement. See 55 Fed. Reg. 8746 (1990). 

'The Air Force raises another argument tor the first time , 
when it states that the Resol~tion is not an ARAR because it is' 
nc~ ~ore stringent than the federal standar~. Based on the tacts 
0 .. :..~lis dispute, I do not find this arqument persuasive. 
Altho~gh it is difficult to compare a tederal statute with 
numerical limits with a general state prohibition, one can 
determine that it is mo.re stringent than the federal statute 
setting the MeL. Sinee the state claims the MeL is not 
sufficient to meet the requirements of the Resolution, it would 
ba inappropriate as a threshold matter to be persuaded by this 
arqument. 
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In interpreting a state law, EPA will consider-~:,:qui~elines 
and interpretiove statements issued. by the state, · ql;,~::: .. Y:1-~.nc. 
concerning past state practice in implellentinCi~1).:I'~qUtrement. 
Al though not bind.ing as bARs thell.el v:es, such m.t4[l~.1~~~:~~re to 
be q i ven substantia.l weight in a.sessing the •• a:nin,,:'t)r.:t" the ARAR . 

. ' .;:;:. ... ... . ' 

Here the stat. ha. provided materials .ettin9 .;: t()rt~ "its 
interpretation vhicb it ha. used in the past in i~ple .. ntln9 
Resolution 68-16. That interpretation appears to 'be 't.i_onable 
based. on tb. record, ' and no ground for rejecting the state's 
interpretation i. apparent on the record here. Therefore, I 
conclude that EPA should consider the interpretation identified 
by the state for applying the Resolution in setting the standardS 
for the discharge. at both Mather and George Air Foree Bases. 

Tbe Stat. standard require. a two-step process to determine 
the .level of acceptable discharge to higb quality -waters -of- the -
state. First, it must be determined that a deqradation is ' 
appropriate and second, the allowable concentration of waste. 
discharged must be ~~~ermined. Both determinations must be made 
on a case-by-case o~~,s and can best be viewed as a balancinq 
test. The state does not dispute that reinjection of treated 
effluence complies with Paragraph 1 of the Resolution. (see page 
3 of the state of california's February 16, 1993. Notice of 
Elevation). Nor does the state take issue with this part of 
remedy at George Air Foree Ba... So •• degradation of the aquifer 
is allowable. Therefore, this part of the balancing test or 
interpretation i. coaplated. 

The question remains as to what lavel of contamination may 
remain in the di~charged or reinjected groundwater. The State 
maintains that if -more reasonable treataent methods are 
available to treat to a aore stringent level (in this case more 
stringent than the MCL of 5 ppb) then thia aore -stringent level 
of treatment would be required to comply with Resolution 68-16." 
The state also maintains that a determination .s to what level of' 
contamination i. to remain vari •• depending on such factor •• s 
site specific considerations, type of pollutants being treated, 
the available technoloqy, and nuisance considerations. The term 
"reasonable treatment .ethod" also require. that the analysis 
"include e~on~.:c feasibility (i.e. the incremental level of 
cleanup relative to cost)." (See pages 8, 12 ot Attachment 1 of 
the State of California' a February 16, 19~, 3 r Notice ot 
Elevation). . J . 

As cost is thus to be considered, I request the Air Force to 
provide cost documentation to the EPA Region within 21 days of 
this decision. -

The State notes 'that various factors in addition to coat are 
to be considered in interpretinq Resolution 68-16. However, the 
precise manner in which the factors are to be balanced, and the 
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precise nature of the data to· be used, are not entirely clear. I 
therefore reqUest that the State provide Ep~ 'Re9ion Ix the 
process the state will tollow in determining the discharge 
standards under this Resolution, including (1) the various 
factors· to be considered; (2) a listing ot data to be considered; 
and (3) a recommendation on how the cost and benetits are 
weighed. To ,demonstrate consistency with past practice., the 
State may wish to attach exaaples ot this tro. the permit actions 
or remedial sites it reterencea in its Position Papers and the 
attachments thereto. The state is requested to provide this 
within 21 days of the date of this decision. The Region will use 
this in establishing the treatment standard in question. 

Within '21 days of the receipt ot the State's information the 
Air Force is requested to supply EPA Region IX with additional 
data and analyses necessary to determine the permissible level of 
contamination that can be discharged at these sit.s, or other . 
data and analyses identified as necessary by the Region. EPA 
Reqion IX will then make its determination as to the permissible 
level of·con~amination in the groundwater that ia reinjected into 
the aquifer or discharged to the percolation ponda. 

If the Air Force fails to provide +h'" ;.n~orJlation required 
above within the time frames allotted, the absence ot . 
countervailing evidence to be considered in the state's balancinq 
test may require the selection o~ 0.5 ppb as the required 
treatment standard for the reinjected or discharged groundwater. 

The State also mentions that if the qroundwater is to be 
returned to a contaminated area ot the aquifer then it would , 
consider the 5 p~b standard sufficient. Hothin, in this decision 
prevents the Air Force trom pursuing this option. 

If the state does not provide it ••• thodolo9Y to the Region 
within the speciti,, ·\ · time, the Region may make the determination 
considering the state's material submitted to date and using 
discretion to resolve uncertainties .s to the precise methodology 
required. As analyzed above, the Region is not bound by any 
unpromulqated methodology the State may provide in making this 
determination, but should afford it substantial weight in its 
consideration. X ur,e all plrties to cooperate and resolve this 
at the regional level. \ 

4. The Maximum contaminant Level Goal (HCLG) for TeE is 
not an ARAR tor dischar,e. at the •• site •• 

For the first time the State asserts that HCLGs are ARARs 
for the discharqes at Georg. Air Force Base. In the National 
Continqency Plan preamble, EPA determined that "where an MCLC i. 
equal to zero level of contaminants (as is the ease ~or 
carcinoqens), that MCLG is not 'appropriate' tor the cleanup of 
ground or surface water at CERCLA sites." 55 Fed. Req. 8751 
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(1990). In accordance with 40 C.F.R. JOO.430(e)(2)(i)(C) the MCL 
would be used rather than the MCLG at these sites. Therefore, 
the State's position is not in accordance with C-~CLA or the NCP. 

CONCLUSION 

These matters are returned to· the Regional Administrator, to 
proceed consistent with this Decision. I stress to the parties 
the need to act cooperatively, reasonably, and promptly and 
encouraqe th_ State of California and the Air Force to seek 
follow-up resolution with the Regional Administrator. 

These disputes have held up the selection and implementation 
of the remedies at these sites tor a siqnificant period of tim •• 
Since these are closinq military bas •• it is extremely important 
that all parties work together to promptly remediate these sites 
and return them to productive use tor the surroundinq -
communities. 

Dat.d: _____ ·_P_~_~_2_.n ____ _ 
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Carol M. Browner 
EPA Administrator 
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