























Natural Resource Damage Claim

I am also not persuaded by the Air Force’s argument that the State can bring a natural resource damages
claim for damages that might result from the Air Force attaining potable water standards rather than
background levels. (AF Response, p.13&14). The Air Force argues that it can clean up the groundwater
for OU3 to potable levels and New Jersey can then “assess and quantify residual injury and damages to
the groundwater and seek compensation™ as a trustee of the State’s natural resources (id., p.14).

New Jersey has promulgated minimum remediation standards for groundwater located within the
Pinelands National Reserve. Those minimum remediation standards apply without regard to claims that
can be brought by trustees for natural resource damages. ARARs and natural resource damage claims
are independent of each other. ARARS are used to determine cleanup levels for the Site, as provided by
Section 121(d) of CERCLA. Claims for natural resource damages, on the other hand, arise from the
liability section of CERCLA, namely, CERCLA § 107(f), and are proscribed and limited by the
provisions in that section of the statute. I find no legal basis under CERCLA or the NCP allowing me to
disregard certain provisions of the Pinelands standards (i.e. N.J.A.C. §§ 7:9C-1.5(d)2, 7:9C-1.7(b)2, and
7:26D-2.2(a)2) as ARARSs just because the State might be able to bring a CERCLA natural resource
damages claim against the Air Force. I also find it telling that the Air Force fails to support its natural
resource damages argument with any judicial or administrative decision or with EPA guidance. The
authorities cited by the Air Force do not stand for the proposition that a cleanup standard is not an
ARAR if a trustee has a right to sue for natural resource damages.

EPA Guidance

Finally, the Air Force is wrong in contending that EPA guidance does not support the EPA
determination that certain provisions of the Pinelands standards are ARARs for OU3 at McGuire Air
Force Base (AF Response, p.14). As stated in the preamble to the proposed NCP revisions, “Applicable
requirements may be identified on a site-specific basis by determining whether the jurisdictional
prerequisites of a requirement fully address the circumstances of the site or the proposed remedial
activity.” (53 FR at 51436, December 21, 1998). EPA guidance also addresses how one of the basic
criteria for evaluating an applicable requirement generally is that it “directly and fully address or
regulate the hazardous substance, pollutant, contaminant, action being taken, or other circumstances at a
site.” (OSWER 9200.4-23, at 1.2.4.2). Again, the groundwater to be addressed by OU3 is contaminated
with substances, including hazardous substances, exceeding the State’s background water quality
criteria. As discussed above, the cleanup for OU3 needs to meet the “applicable” more stringent state
ARARs established by the State for Class I-PL (Protection Area) groundwater.

Moreover, EPA guidance acknowledges that “there may be a state cleanup law that specifically requires
cleanup to background, which would constitute an ARAR for remediation.” (CERCLA Compliance with
State Requirements, Publication 9234.2-05/FS, December 1989). This guidance is consistent with the
Administrator’s final decision in the Mather and George FFA dispute.



Additionally, while the Air Force is correct that EPA guidance acknowledges that anti-degradation laws
are generally prospective (AF Response, p.14), the EPA is correct in arguing that there is no EPA policy
or guidance prohibiting the identification of anti-degradation laws as ARARs for remediation purposes
(EPA Stmt. of Dispute, p.5&6). Furthermore, contrary to the Air Force’s assertion, the EPA and the
State have determined for purposes of protecting the environment that the Pinelands, and the natural
resources within the Pinelands, are unique and that the Class I-PL water quality criteria addresses the
unique characteristics of the Pinelands National Reserve, which are entitled to special protections in
accordance with the Federal act creating the Reserve.

CONCLUSION

The Air Force objects to the costs of complying with the Pinelands standards claiming that the costs of
cleaning up the groundwater for OU3 beyond potable levels are not justified by the risks posed by the
contaminated groundwater. The EPA, however, invoked this formal dispute to compel the Air Force to
incorporate certain provisions of the Pinelands standards into the feasibility study for OU3. Consistent
with CERCLA, the NCP, existing EPA guidance, and the Administrator’s decision in Mather and
George, I find that the EPA has demonstrated that N.J.A.C. §§ 7:9C-1.5(d)2, 7:9C-1.7(b)2, and 7:26D-
2.2(a)2 are “applicable” ARARs for OU3 at McGuire Air Force Base.

The EPA has shown that certain provisions of the Pinelands standards are promulgated State rules;
timely identified by the State; more stringent than Federal standards; and applicable to the remedy
selection process for OU3. The requirement that contaminated groundwater within the Pinelands’
Protection Area must meet background water quality levels is directly related and applicable to the
groundwater remedy for OU3.

The Pinelands National Reserve is, by definition, a special place entitled to special treatment. The State
of New Jersey, pursuant to its primary responsibility for the Reserve, promulgated rules specifically for
the protection, preservation and enhancement of the natural resources found within the Pinelands
National Reserve. The EPA considered the special character of the Reserve, and that it was created by
Congress, in determining that certain provisions of the Pinelands standards are, as the State identified,
ARARSs for OU3.

Since I have determined that certain provisions of the Pinelands standards are applicable to OU3 and
dispositive for purposes of establishing groundwater cleanup levels for the Site, I do not need to evaluate
whether the Pinelands standards may be relevant and appropriate to the circumstances of OU3. For
similar reasons, [ have not considered whether the Pinelands standards might qualify as “to be
considered” for OU3 at McGuire Air Force Base.

For the reasons stated herein, my position is that the Air Force must, in accordance with the EPA’s

instructions, incorporate N.J.A.C. §§ 7:9C-1.5(d)2, 7:9C-1.7(b)2, and 7:26D-2.2(a)2 into the feasibility
study for OU3 at McGuire Air Force Base.
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This decision constitutes the final decision of the EPA unless the dispute is elevated by the Air Force to
the Administrator of EPA within fourteen (14) days of its issuance. Should this decision become the
final decision of the EPA, the Air Force shall implement and comply with this decision in accordance
with the terms of the FFA for McGuire Air Force Base.

So rendered on; ( Z—// ! ‘// Y

udith A. Enck, Regional Administrator
U.S. Environmental Protection Agency, Region II

Enclosure
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IN THE MATTER OF: MATHER AIR FORCE Bass,« aeiu{:fﬁaaun
AND
IN THE MATTER OF: GEORGE AIR FORCE BASE, e&li?&hnxa

PROCEEDINGS UNDER SECTION 12 OF THE FEDERAL FACIL{T!*%GREEMENTS
IN THE ABOVE MATTERS, BETWEEN THE U.S. ENVIRONMENTAL PROTECTION
AGENCY, THE U.S. DEPARTMENT OF THE AIR FORCE, THE CALIFORNIA
DEPARTMENT OF TOXIC SUBSTANCES CONTROL (formerly THE CALIFORNIA
DEPARTMENT OF HEALTH SERVICES) and, as an ADDITIONAL PARTY IN THE
GEORGE AIR FORCE BASE DISPUTE, THE CALIFORNIA REGIONAL WATER
QUALITY CONTROL BOARD, LAHONTAN REGION

DECISION OF TEE EPA ADMINISTRATOR
PRELIMINARY STATEMENT

This deczéxon addresses two disputes which hfave arisen under
two Federal Facility Agreements (FFAs). Because the issues,

facts, timing, and parties are similar, I address both disputes
in this decision.

In regard to In the Matter of: Mather Air Force Base, the
U. S. Environmental Protection Agenc EPA), the U.S. Departnent
of the Air Force and the State of California (State) ac
through the California Department of Toﬁi: Substances COE ol -
(formerly the California Department of Health Services) é;gﬁ
into a Federal Facility Agreement (FFA) on July 21, 1989, in part
to develop a remedy to clean up groundwater underlyinq Mather Air
Force Base contaminated with trichloroethylene (TCE), a listed
hazardous substance , Mather is a closing military base located
in Merced County, California, and is alsoc on the National
Priorities List (NPL).

The State first invoked the dispute resolution process
regarding Mather on June 12, 1992. The Regional Administrator
for Region IX issued his Position Paper to resolve the dispute on
January 29, 1993. The State disagreed in part with that position
and elevated the matter to the EPA Administrator. The Air Force
did not formally challenge the Regional Decision within the
specified time period, but did respond to the State’s elevation
and raised additional issues in its position paper.

In regard to In the Matter of George Air Force Bage, EPA,
the Air Force, and the State acting through the California
Department of Toxic Substances Control and Regional Water Quality
Control Board, Lahontan Region entered into a FFA on September
21, 1990, in part to develop a remedy to clean up groundwater
underlying George Air Force Base contaminated with TCE. George

is a closing base located in San Bernardino County, California
and is on the NPL.

K7

e -



03/08/02 13:53 T115 744 1917 US EPA REG 9 govs

The State first invoked the dispute resoclution process at
George on Octéber 2, 1992. The Acting Administrator for Region
IX issued his Position Paper to resolve the dispute on March 5,
1993, and *he State in part disagreed with that positicn and
elevated the matter to the EPA Administrator. The Air Force also
disagreed with the Regional Position Paper and elevated the
dispute to the EPA Administrator.

RESOLUTION OF THE ISSUES

In resolving- these matters, I considered the relevant laws
and regulations, together with the positicn papers of the U.S.
Air Force and the State, the Region IX Position Documents, the
FFAs and other pertinent documents.

p The EPA Administrator has the authority to resolve this
dispute and the position advanced by the Air Force is
not entitled to deference. ’ :

The Air Force has suggested its views regarding applicable
or relevant and -..ripriate (ARAR) selection are entitled to
special deference and that final ARAR selection is the U.S. Air
Force’s responsibility under Executive Order 12580 (which assigns
to the Defense Department the President’s response authority ,
under. the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA)), and the National Contingency Plan (NCP)
(which designates the Defense Department as the lead agency).
While the Air Force is the lead agency, the lead agency must
exercise its lead authority consistent with the requirements of
CERCLA § 120 CERCLA § 120(e) (4) provides that when there is a
disagreement as to remedial selection then the Administrator is
required to select the remedial action. Making ARAR
determinations is a significant component of selecting remedies.
55 Fed. Reg. 8782 (1990) (preamble discussion). Moreover,
compliance with ARARs is one of the statutory requirements for
remedy selection. 53 Fed. Reg. 51428 (1988) (preamble
discussion). Regulations at 40 C.F.R. § 300.430(f) (4) (iii)
provide that "if mutual agreement on the remedy is not reached,

'The Air Force did not raise this issue at the initial
stages of the dispute resclution process. Instead of requesting
the Regional Administrator to reconsider his position in light of
it, I address it here. In the future, however, Parties ought to
raise all relevant arguments or issues at the Regiocnal level in
the first instance. Otherwise, in the interest of orderly

administration, I may not consider the new issues which are
elevated.
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selection of the remedy is made by EPA." : The NCP also

provides that-the Record of Decision, which documents the remedy

selection, must descrlbe the federal and state ARARs for the
site. 40 C.F.R. § 100.430(f)(5).

The FFAs signed by the Air Force for these two Superfund
sites provide, in Section 12, that disputes shall be determined

‘in accordance with the FFAs’ terms and that the Administrator is

to make the "final decision" as to resolution of any dispute.

The issue  of ARARs determination is clearly in dispute under the
FFAs.

2. Resolution 68~-16, a State of California narrative
groundwater anti-degradation policy, is a state ARAR
for the remedial actions at the Superfund sites in
question. o

Determinations as to ARARs are made on a site-specific

basis. However, since the circumstances at George and Mather Air

Force Base are very much the same, they can be discussed
together.

The determination of the Region IX Administrator on this
issue is persuasive. Therefore, I adopt that Region IX
determination and rationale as it is stated in the Position
Documents of the Region IX Administrator pages 5-6, 1
: er Aj B , and pages 11-12, ln.&hs_ﬁs&is:_eti
2 or B . I agree and adopt the Regional Position
at George that in this instance discharges to the percolation
ponds are releases of waste which will or may impagt waters of .
the State, and therefore are discharges within the meaning of the

Resolution. (See, page 13, fn 12, Region IX Position Paper).

The Regional Positcivi. .ejected the Air Force’s argument that
Resolution 68-16 is unenforceable because it is inpermissibly
vague and arbitrarily enforced. The Resolution has sufficient
specificity to ensure that one understands the conduct which is
prohibited. The Resolution has been enforced within the state
for over twenty years, and the Air Force cites no case in which
it has been challenged as unconstitutional. There is
insufficient information in the record to make a determination

‘In the past, the Air Force has approached these issues in a
cooperative spirit. It is my hope and expectation that the
agencies will continue in the future to work together in a
cooperative and collegial fashion to carry out all necessary
response actions expeditiously.
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that the State arbitrarily enforces this provision.’

3. Resolution 68-16 is to be applied by the Regional

Administrator and the Air Force considering the State’s
method of interpretation.

In reviewing the record before me there is great
disagreement as to how to interpret Resolution €8-16 so as to
establish a numerical limit for the reinjection of treated
groundwater intc the clean areas of the aquifer at the Mather
site and for the discharge of treated groundwater into the
percolation ponds at the George site. In the absence of
promulgated implementing regulations for the Resolution, EPA has
significant latitude in interpreting the Resolution. Even so, I
believe that the State’s interpretation of its own authorities
should be afforded substantial deference.

As a threshold matter, it is important to address the
relative roles of EPA and the state in interpreting the
resolution. The remedy selection decision at a federal facility
is made, under section 120 of CERCLA, by EPA and the federal
agency (or, if as here they cannot agree, by EPA). In making
that decision, EPA is applying federal law, including the
requirearr- (contained in section 121(d) (2) of CERCLA) that the
remedial action comply with promulgated, enforceable state
environmental requirements. Thus, while state law is applied,
the decision is made by EPA, not the state. )

In some cases, as here, the promulgated requirement requires
interpretation. In such situations it is only the promulgated
requirement itself, not informally issued policies or past state
practices, that is binding upon EPA as a matter of law. As the
remedial decision is made by EPA the interpretive decision is
necessarily EPA’s as well. In the absence of promulgated
interpretive regulations or other promulgated, binding authority,
EPA has considerable latitude in determining how to apply an
ambiguous state requirement. See 55 Fed. Reg. 8746 (1990).

’The Air Force raises another arqument for the first time .
when it states that the Resolution is not an ARAR because it is’
nct nore stringent than the federal standard. Based on the facts
0. -.1is dispute, I do not find this argqument persuasive.

Although it is difficult to compare a federal statute with
numerical limits with a general state prohibition, one can
determine that it is more stringent than the federal statute
setting the MCL. Since the State claims the MCL is not
sufficient to meet the requirements of the Resolution, it would

be inappropriate as a threshold matter to be persuaded by this
argument.
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In interpreting a state law, EPA will consider.guidelines
and interpretive statements issued by the state, or:.evidence
concerning past state practice in implementing tlié-réquirement.
Although not binding as ARARs themselves, such materials:are to
be given substantial weight in assessing the meaning of'the ARAR.

Here the State has provided materials setting-forth its
interpretation which it has used in the past in implementing
Resolution 68-16. That interpretation appears to"ga‘rdiSOnable
based on the record, and no ground for rejecting the State’s
interpretation is apparent on the record here. Therefore, I
conclude that EPA should consider the interpretation identified
by the State for applying the Resolution in setting the standards
for the discharges at both Mather and George Air Force Bases.

The State standard requires a two-step process to determine

the level of acceptable discharge to high quality waters of-the -~ -~

State. First, it must be determined that a degradation is
appropriate and second, the allowable concentration of wastes
discharged must be d2-ermined. Both determinations must be made
on a case-by-case n:::8 and can hest be viewed as a balancing
test. The State does not dispute that reinjection of treated
effluence complies with Paragraph 1 of the Resolution. (See page
3 of the State of California‘’s February 16, 1993, Notice of s
Elevation). Nor does the State take issue with this part of
remedy at George Air Force Base. Some degradation of the aquifer

- is allowable. Therefore, this part of the balancing test or
interpretation is completed.

The question remains as to what level of contamination may
remain in the discharged or reinjected groundwater. The State
maintains that if "more reasonable treatment methods are
available to treat to a more stringent level (in this case more
stringent than the MCL of 5 ppb) then this more stringent level
of treatment would be required to comply with Resolution 68-16.%
The State also maintains that a determination as to what lavel of
contamination is to remain varies depending on such factors as
site specific considerations, type of pollutants being treated,
the available technology, and nuisance considerations. The term
"reasonable treatment method®™ also requires that the analysis
"include econcm.c feasibility (i.e. the incremental level of
cleanup relative to cost)." (See pages 8, 12 of Attachment 1 of

the State of California’s February 16, 1993, Notice of
Elevation). ¢

- 4
As cost is thus to be considered, I request the Air Force to

provide cost documentation to the EPA Region within 21 days of
this decision. '

The State notes that various factors in addition to cost are
to be considered in interpreting Resolution 68-16. However, the
precise manner in which the factors are to be balanced, and the

5
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precise nature of the data to be used, are not entirely clear. I
therefore reqiest that the State provide EPA Region IX the
process the State will follow in determining the discharge
standards under this Resolution, including (1) the various
factors to be considered; (2) a listing of data to be considered;
and (3) a recommendation on how the cost and benefits are
veighed. To demonstrate consistency with past practices, the
State may wish to attach examples of this from the permit actions
or remedial sites it references in its Position Papers and the
attachments thereto. The State is requested to provide this
within 21 days of the date of this decision. The Region will use
this in establishing the treatment standard in gquestion.

Within 21 days of the receipt of the State’s information the
Air Force is requested to supply EPA Region IX with additional
data and analyses necessary to determine the permissible level of
contamination that can be discharged at these sites, or other
data and analyses identified as necessary by the Region. EPA
Region IX will then make its determination as to the permissible
level of contamination in the groundwater that is reinjected into
the agquifer or discharged to the percolation ponds.

If the Air Force fails to provide th~ in‘ormation required
above within the time frames allotted, the absence of .
countervailing evidence to be considered in the State’s balancing
test may require the selection of 0.5 ppb as the reguired
treatment standard for the reinjected or discharged groundwater.

The State also mentions that if the groundwater is to be
returned to a contaminated area of the aquifer then it would

consider the 5 ppb standard sufficient. Nothing in this decision
prevents the Air Force from pursuing this optien.

If the State does not provide its methodology to the Region
within the specific )} time, the Region may make the determination
considering the State’s material submitted to date and using
discretion to resolve uncertainties as to the precise methodology
required. As analyzed above, the Region is not bound by any
unpromulgated methodology the State may provide in making this
determination, but should afford it substantial weight in its

consideration. I urge all parties to cooperate and resolve thxs
at the regional level.

4. The Maximum Contaminant Level Goal (MCLG) for TCE is
not an ARAR for discharges at these sites.

For the first time the State asserts that MCLGs are ARARs
for the discharges at George Air Force Base. In the National
Contingency Plan preamble, EPA determined that "where an MCLG is
equal to zero level of contaminants (as is the case for
carcinogens), that MCLG is not ’‘appropriate’ for the cleanup of
ground or surface water at CERCLA sites." 55 Fed. Reg. 8751
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(1990). In accordance with 40 C.F.R. 300.430(e) (2) (1) (C) the MCL
would be used rather than the MCLG at these sites. Therefore,
the State’s position is not in accordance with CERCLA or the NCP.

ON 0

These matters are returned to the Regional Administrator, to
proceed consistent with this Decision. I stress to the parties
the need to act cooperatively, reasonably, and promptly and
encourage the State of California and the Air Force to seek
follow-up resolution with the Regional Administrator.

These disputes have held up the selection and implementation
of the remedies at these sites for a significant periocd of time.
Since these are closing military bases it is extremely important

that all parties work together to promptly remediate these sites
and return them to productive use for the surrounding -

communities.

Carecl M. Browner
EPA Administrator

Dated: APR -2 13
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